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Basic Law for the Federal Republic of Germany 
 

 

Preamble 

 

Conscious of their responsibility before God and man, 

Inspired by the determination to promote world peace as an equal partner in a united 

Europe, the German people, in the exercise of their constituent power, have adopted 

this Basic Law. 

Germans in the Länder of Baden-Württemberg, Bavaria, Berlin, Brandenburg, Bre-

men, Hamburg, Hesse, Lower Saxony, Mecklenburg-Western Pomerania, North 

Rhine-Westphalia, Rhineland-Palatinate, Saarland, Saxony, Saxony-Anhalt, Schles-

wig-Holstein and Thuringia have achieved the unity and freedom of Germany in free 

self-determination. This Basic Law thus applies to the entire German people. 

 

I. Basic Rights 

 

Article 1 

[Human dignity – Human rights – Legally binding force of basic rights] 

 

(1) Human dignity shall be inviolable. To respect and protect it shall be the duty 

of all state authority. 

(2) The German people therefore acknowledge inviolable and inalienable human 

rights as the basis of every community, of peace and of justice in the world. 

(3) The following basic rights shall bind the legislature, the executive and the ju-

diciary as directly applicable law. 

 

Article 2 

[Personal freedoms] 

 

(1) Every person shall have the right to free development of his personality insofar 

as he does not violate the rights of others or offend against the constitutional 

order or the moral law. 

(2) Every person shall have the right to life and physical integrity. Freedom of the 

person shall be inviolable. These rights may be interfered with only pursuant 

to a law. 
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Article 3 

[Equality before the law] 

 

(1) All persons shall be equal before the law. 

(2) Men and women shall have equal rights. The state shall promote the actual 

implementation of equal rights for women and men and take steps to eliminate 

disadvantages that now exist. 

(3) No person shall be favoured or disfavoured because of sex, parentage, race, 

language, homeland and origin, faith or religious or political opinions. No per-

son shall be disfavoured because of disability. 

 

Article 4 

[Freedom of faith and conscience] 

 

(1) Freedom of faith and of conscience and freedom to profess a religious or phil-

osophical creed shall be inviolable. 

(2) The undisturbed practice of religion shall be guaranteed. 

(3) No person shall be compelled against his conscience to render military service 

involving the use of arms. Details shall be regulated by a federal law. 

 

Article 5 

[Freedom of expression, arts and sciences] 

 

(1) Every person shall have the right freely to express and disseminate his opinions 

in speech, writing and pictures and to inform himself without hindrance from 

generally accessible sources. Freedom of the press and freedom of reporting by 

means of broadcasts and films shall be guaranteed. There shall be no censor-

ship. 

(2) These rights shall find their limits in the provisions of general laws, in provi-

sions for the protection of young persons and in the right to personal honour. 

(3) Arts and sciences, research and teaching shall be free. The freedom of teaching 

shall not release any person from allegiance to the constitution. 

 

Article 6 

[Marriage – Family – Children] 

 

(1) Marriage and the family shall enjoy the special protection of the state. 

(2) The care and upbringing of children is the natural right of parents and a duty 

primarily incumbent upon them. The state shall watch over them in the perfor-

mance of this duty. 

(3) Children may be separated from their families against the will of their parents 

or guardians only pursuant to a law and only if the parents or guardians fail in 

their duties or the children are otherwise in danger of serious neglect. 
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(4) Every mother shall be entitled to the protection and care of the community. 

(5) Children born outside of marriage shall be provided by legislation with the 

same opportunities for physical and mental development and for their position 

in society as are enjoyed by those born within marriage. 

 

Article 7 

[School system] 

 

(1) The entire school system shall be under the supervision of the state. 

(2) Parents and guardians shall have the right to decide whether children shall re-

ceive religious instruction. 

(3) Religious instruction shall form part of the regular curriculum in state schools, 

with the exception of non-denominational schools. Without prejudice to the 

state’s right of supervision, religious instruction shall be given in accordance 

with the tenets of the religious community concerned. Teachers may not be 

obliged against their will to give religious instruction. 

(4) The right to establish private schools shall be guaranteed. Private schools that 

serve as alternatives to state schools shall require the approval of the state and 

shall be subject to the laws of the Länder. Such approval shall be given when 

private schools are not inferior to the state schools in terms of their educational 

aims, their facilities or the professional training of their teaching staff and when 

segregation of pupils according to the means of their parents will not be en-

couraged thereby. Approval shall be withheld if the economic and legal posi-

tion of the teaching staff is not adequately assured. 

(5) A private elementary school shall be approved only if the education authority 

finds that it serves a special educational interest or if, on the application of 

parents or guardians, it is to be established as a denominational or interdenom-

inational school or as a school based on a particular philosophy and no state 

elementary school of that type exists in the municipality. 

(6) Preparatory schools shall remain abolished. 

 

Article 8 

[Freedom of assembly] 

 

(1) All Germans shall have the right to assemble peacefully and unarmed without 

prior notification or permission. 

(2) In the case of outdoor assemblies, this right may be restricted by or pursuant to 

a law. 

 

Article 9 

[Freedom of association] 

 

(1) All Germans shall have the right to form societies and other associations. 
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(2) Associations whose aims or activities contravene the criminal laws or that are 

directed against the constitutional order or the concept of international under-

standing shall be prohibited. 

(3) The right to form associations to safeguard and improve working and economic 

conditions shall be guaranteed to every individual and to every occupation or 

profession. Agreements that restrict or seek to impair this right shall be null 

and void; measures directed to this end shall be unlawful. Measures taken pur-

suant to Article 12a, to paragraphs (2) and (3) of Article 35, to paragraph (4) 

of Article 87a or to Article 91 may not be directed against industrial disputes 

engaged in by associations within the meaning of the first sentence of this par-

agraph in order to safeguard and improve working and economic conditions. 

 

Article 10 

[Privacy of correspondence, posts and telecommunications] 

 

(1) The privacy of correspondence, posts and telecommunications shall be invio-

lable. 

(2) Restrictions may be ordered only pursuant to a law. If the restriction serves to 

protect the free democratic basic order or the existence or security of the Fed-

eration or of a Land, the law may provide that the person affected shall not be 

informed of the restriction and that recourse to the courts shall be replaced by 

a review of the case by agencies and auxiliary agencies appointed by the legis-

lature. 

 

Article 11 

[Freedom of movement] 

 

(1) All Germans shall have the right to move freely throughout the federal territory. 

(2) This right may be restricted only by or pursuant to a law, and only in cases in 

which the absence of adequate means of support would result in a particular 

burden for the community, or in which such restriction is necessary to avert an 

imminent danger to the existence or the free democratic basic order of the Fed-

eration or of a Land, to combat the danger of an epidemic, to respond to a grave 

accident or natural disaster, to protect young persons from serious neglect or to 

prevent crime. 

 

Article 12 

[Occupational freedom] 

 

(1) All Germans shall have the right freely to choose their occupation or profes-

sion, their place of work and their place of training. The practice of an occupa-

tion or profession may be regulated by or pursuant to a law. 
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(2) No person may be required to perform work of a particular kind except within 

the framework of a traditional duty of community service that applies generally 

and equally to all. 

(3) Forced labour may be imposed only on persons deprived of their liberty by the 

judgment of a court. 

 

Article 12a 

[Compulsory military and alternative civilian service] 

 

(1) Men who have attained the age of eighteen may be required to serve in the 

Armed Forces, in the Federal Border Police, or in a civil defence organisation. 

(2) Any person who, on grounds of conscience, refuses to render military service 

involving the use of arms may be required to perform alternative service. The 

duration of alternative service shall not exceed that of military service. Details 

shall be regulated by a law, which shall not interfere with the freedom to make 

a decision in accordance with the dictates of conscience and which shall also 

provide for the possibility of alternative service not connected with units of the 

Armed Forces or of the Federal Border Police. 

(3) Persons liable to compulsory military service who are not called upon to render 

service pursuant to paragraph (1) or (2) of this Article may, when a state of 

defence is in effect, be assigned by or pursuant to a law to employment involv-

ing civilian services for defence purposes, including the protection of the civil-

ian population; they may be assigned to public employment only for the pur-

pose of discharging police functions or such other sovereign functions of public 

administration as can be discharged only by persons employed in the public 

service. The employment contemplated by the first sentence of this paragraph 

may include services within the Armed Forces, in the provision of military sup-

plies or with public administrative authorities; assignments to employment 

connected with supplying and servicing the civilian population shall be permis-

sible only to meet their basic requirements or to guarantee their safety. 

(4) If, during a state of defence, the need for civilian services in the civilian health 

system or in stationary military hospitals cannot be met on a voluntary basis, 

women between the age of eighteen and fifty-five may be called upon to render 

such services by or pursuant to a law. Under no circumstances may they be 

required to render service involving the use of arms. 

(5) Prior to the existence of a state of defence, assignments under paragraph (3) of 

this Article may be made only if the requirements of paragraph (1) of Article 

80a are met. In preparation for the provision of services under paragraph (3) of 

this Article that demand special knowledge or skills, participation in training 

courses may be required by or pursuant to a law. In this case the first sentence 

of this paragraph shall not apply. 

(6) If, during a state of defence, the need for workers in the areas specified in the 

second sentence of paragraph (3) of this Article cannot be met on a voluntary 
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basis, the right of German citizens to abandon their occupation or place of em-

ployment may be restricted by or pursuant to a law in order to meet this need. 

Prior to the existence of a state of defence, the first sentence of paragraph (5) 

of this Article shall apply, mutatis mutandis. 

 

Article 13 

[Inviolability of the home] 

 

(1) The home is inviolable. 

(2) Searches may be authorised only by a judge or, when time is of the essence, by 

other authorities designated by the laws and may be carried out only in the 

manner therein prescribed. 

(3) If particular facts justify the suspicion that any person has committed an espe-

cially serious crime specifically defined by a law, technical means of acoustical 

surveillance of any home in which the suspect is supposedly staying may be 

employed pursuant to judicial order for the purpose of prosecuting the offence, 

provided that alternative methods of investigating the matter would be dispro-

portionately difficult or unproductive. The authorisation shall be for a limited 

time. The order shall be issued by a panel composed of three judges. When 

time is of the essence, it may also be issued by a single judge. 

(4) To avert acute dangers to public safety, especially dangers to life or to the pub-

lic, technical means of surveillance of the home may be employed only pursu-

ant to judicial order. When time is of the essence, such measures may also be 

ordered by other authorities designated by a law; a judicial decision shall sub-

sequently be obtained without delay. 

(5) If technical means are contemplated solely for the protection of persons offi-

cially deployed in a home, the measure may be ordered by an authority desig-

nated by a law. The information thereby obtained may be otherwise used only 

for purposes of criminal prosecution or to avert danger and only if the legality 

of the measure has been previously determined by a judge; when time is of the 

essence, a judicial decision shall subsequently be obtained without delay. 

(6) The Federal Government shall report to the Bundestag annually as to the em-

ployment of technical means pursuant to paragraph (3) and, within the juris-

diction of the Federation, pursuant to paragraph (4) and, insofar as judicial ap-

proval is required, pursuant to paragraph (5) of this Article. A panel elected by 

the Bundestag shall exercise parliamentary oversight on the basis of this report. 

A comparable parliamentary oversight shall be afforded by the Länder. 

(7) Interferences and restrictions shall otherwise only be permissible to avert a 

danger to the public or to the life of an individual or, pursuant to a law, to 

confront an acute danger to public safety and order, in particular to relieve an 

accommodation shortage, to combat the danger of an epidemic or to protect 

young persons at risk. 
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Article 14 

[Property – Inheritance – Expropriation] 

 

(1) Property and the right of inheritance shall be guaranteed. Their content and 

limits shall be defined by the laws. 

(2) Property entails obligations. Its use shall also serve the public good. 

(3) Expropriation shall only be permissible for the public good. It may only be 

ordered by or pursuant to a law that determines the nature and extent of com-

pensation. Such compensation shall be determined by establishing an equitable 

balance between the public interest and the interests of those affected. In case 

of dispute concerning the amount of compensation, recourse may be had to the 

ordinary courts. 

 

Article 15 

[Nationalisation] 

 

Land, natural resources and means of production may, for the purpose of nationali-

sation, be transferred to public ownership or other forms of public enterprise by a 

law that determines the nature and extent of compensation. With respect to such 

compensation the third and fourth sentences of paragraph (3) of Article 14 shall ap-

ply, mutatis mutandis. 

 

Article 16 

[Citizenship – Extradition] 

 

(1) No German may be deprived of his citizenship. Loss of citizenship may occur 

only pursuant to a law and, if it occurs against the will of the person affected, 

only if he does not become stateless as a result. 

(2) No German may be extradited to a foreign country. The law may provide oth-

erwise for extraditions to a member state of the European Union or to an inter-

national court, provided that the rule of law is observed. 

 

Article 16a 

[Right of asylum] 

 

(1) Persons persecuted on political grounds shall have the right of asylum. 

(2) Paragraph (1) of this Article may not be invoked by a person who enters the 

federal territory from a member state of the European Communities or from 

another third state in which application of the Convention Relating to the Status 

of Refugees and of the Convention for the Protection of Human Rights and 

Fundamental Freedoms is assured. The states outside the European Communi-

ties to which the conditions referred to in the first sentence of this paragraph 

apply shall be specified by a law requiring the consent of the Bundesrat. In the 
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cases specified in the first sentence of this paragraph, measures to terminate an 

applicant’s stay may be implemented without regard to any legal challenge that 

may have been instituted against them. 

(3) By a law requiring the consent of the Bundesrat, states may be specified in 

which, on the basis of their laws, enforcement practices and general political 

conditions, it can be safely concluded that neither political persecution nor in-

human or degrading punishment or treatment exists. It shall be presumed that 

a foreigner from such a state is not persecuted, unless he presents evidence 

justifying the conclusion that, contrary to this presumption, he is persecuted on 

political grounds. 

(4) In the cases specified by paragraph (3) of this Article and in other cases that 

are plainly unfounded or considered to be plainly unfounded, the implementa-

tion of measures to terminate an applicant’s stay may be suspended by a court 

only if serious doubts exist as to their legality; the scope of review may be 

limited, and tardy objections may be disregarded. Details shall be determined 

by a law. 

(5) Paragraphs (1) to (4) of this Article shall not preclude the conclusion of inter-

national agreements of member states of the European Communities with each 

other or with those third states which, with due regard for the obligations aris-

ing from the Convention Relating to the Status of Refugees and the Convention 

for the Protection of Human Rights and Fundamental Freedoms, whose en-

forcement must be assured in the contracting states, adopt rules conferring ju-

risdiction to decide on applications for asylum, including the reciprocal recog-

nition of asylum decisions. 

 

Article 17 

[Right of petition] 

 

Every person shall have the right individually or jointly with others to address writ-

ten requests or complaints to competent authorities and to the legislature. 

 

Article 17a 

[Restriction of basic rights in specific instances] 

 

(1) Laws regarding military and alternative service may provide that the basic right 

of members of the Armed Forces and of alternative service freely to express 

and disseminate their opinions in speech, writing and pictures (first clause of 

the first sentence of paragraph (1) of Article 5), the basic right of assembly 

(Article 8) and the right of petition (Article 17), insofar as it permits the sub-

mission of requests or complaints jointly with others, be restricted during their 

period of military or alternative service. 
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(2) Laws regarding defence, including protection of the civilian population, may 

provide for restriction of the basic rights of freedom of movement (Article 11) 

and inviolability of the home (Article 13). 

 

Article 18 

[Forfeiture of basic rights] 

 

Whoever abuses the freedom of expression, in particular the freedom of the press 

(paragraph (1) of Article 5), the freedom of teaching (paragraph (3) of Article 5), the 

freedom of assembly (Article 8), the freedom of association (Article 9), the privacy 

of correspondence, posts and telecommunications (Article 10), the rights of property 

(Article 14) or the right of asylum (Article 16a) in order to combat the free demo-

cratic basic order shall forfeit these basic rights. This forfeiture and its extent shall 

be declared by the Federal Constitutional Court. 

 

Article 19 

[Restriction of basic rights – Legal remedies] 

 

(1) Insofar as, under this Basic Law, a basic right may be restricted by or pursuant 

to a law, such law must apply generally and not merely to a single case. In 

addition, the law must specify the basic right affected and the Article in which 

it appears. 

(2) In no case may the essence of a basic right be affected. 

(3) The basic rights shall also apply to domestic legal persons to the extent that the 

nature of such rights permits. 

(4) Should any person’s rights be violated by public authority, he may have re-

course to the courts. If no other jurisdiction has been established, recourse shall 

be to the ordinary courts. The second sentence of paragraph (2) of Article 10 

shall not be affected by this paragraph. 

 

II. The Federation and the Länder 

 

Article 20 

[Constitutional principles – Right of resistance] 

 

(1) The Federal Republic of Germany is a democratic and social federal state. 

(2) All state authority is derived from the people. It shall be exercised by the people 

through elections and other votes and through specific legislative, executive 

and judicial bodies. 

(3) The legislature shall be bound by the constitutional order, the executive and the 

judiciary by law and justice. 

(4) All Germans shall have the right to resist any person seeking to abolish this 

constitutional order if no other remedy is available. 
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Article 20a 

[Protection of the natural foundations of life and animals] 

 

Mindful also of its responsibility towards future generations, the state shall protect 

the natural foundations of life and animals by legislation and, in accordance with 

law and justice, by executive and judicial action, all within the framework of the 

constitutional order. 

 

Article 21 

[Political parties] 

 

(1) Political parties shall participate in the formation of the political will of the 

people. They may be freely established. Their internal organisation must con-

form to democratic principles. They must publicly account for their assets and 

for the sources and use of their funds. 

(2) Parties that, by reason of their aims or the behaviour of their adherents, seek to 

undermine or abolish the free democratic basic order or to endanger the exist-

ence of the Federal Republic of Germany shall be unconstitutional. The Federal 

Constitutional Court shall rule on the question of unconstitutionality. 

(3) Parties that, by reason of their aims or the behaviour of their adherents, seek to 

undermine or abolish the free democratic basic order or to endanger the exist-

ence of the Federal Republic of Germany shall be excluded from state financ-

ing. If such exclusion is determined, any favourable fiscal treatment of these 

parties and of payments made to those parties shall cease. 

(4) The Federal Constitutional Court shall rule on the question of unconstitution-

ality within the meaning of paragraph (2) of this Article and on exclusion from 

state financing within the meaning of paragraph (3). 

(5) Details shall be regulated by federal laws. 

 

Article 22 

[Federal capital – Federal flag] 

 

(1) Berlin is the capital of the Federal Republic of Germany. The Federation shall 

be responsible for representing the nation as a whole in the capital. Details shall 

be regulated by federal law. 

(2) The federal flag shall be black, red and gold. 

 

Article 23 

[European Union – Protection of basic rights – Principle of subsidiarity] 

 

(1) With a view to establishing a united Europe, the Federal Republic of Germany 

shall participate in the development of the European Union that is committed 
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to democratic, social and federal principles, to the rule of law and to the prin-

ciple of subsidiarity and that guarantees a level of protection of basic rights 

essentially comparable to that afforded by this Basic Law. To this end the Fed-

eration may transfer sovereign powers by a law with the consent of the Bun-

desrat. The establishment of the European Union, as well as changes in its 

treaty foundations and comparable regulations that amend or supplement this 

Basic Law or make such amendments or supplements possible, shall be subject 

to paragraphs (2) and (3) of Article 79. 

(1a) The Bundestag and the Bundesrat shall have the right to bring an action before 

the Court of Justice of the European Union to challenge a legislative act of the 

European Union for infringing the principle of subsidiarity. The Bundestag is 

obliged to initiate such an action at the request of one fourth of its Members. 

By a statute requiring the consent of the Bundesrat, exceptions to the first sen-

tence of paragraph (2) of Article 42 and the first sentence of paragraph (3) of 

Article 52 may be authorised for the exercise of the rights granted to the Bun-

destag and the Bundesrat under the contractual foundations of the European 

Union. 

(2) The Bundestag and, through the Bundesrat, the Länder shall participate in mat-

ters concerning the European Union. The Federal Government shall notify the 

Bundestag of such matters comprehensively and as early as possible. 

(3) Before participating in legislative acts of the European Union, the Federal Gov-

ernment shall provide the Bundestag with an opportunity to state its position. 

The Federal Government shall take the position of the Bundestag into account 

during the negotiations. Details shall be regulated by a law. 

(4) The Bundesrat shall participate in the decision-making process of the Federa-

tion insofar as it would have been competent to do so in a comparable domestic 

matter or insofar as the subject falls within the domestic competence of the 

Länder. 

(5) Insofar as, in an area within the exclusive competence of the Federation, inter-

ests of the Länder are affected and in other matters, insofar as the Federation 

has legislative power, the Federal Government shall take the position of the 

Bundesrat into account. To the extent that the legislative powers of the Länder, 

the structure of Land authorities, or Land administrative procedures are primar-

ily affected, the position of the Bundesrat shall receive prime consideration in 

the formation of the political will of the Federation; this process shall be con-

sistent with the responsibility of the Federation for the nation as a whole. In 

matters that may result in increased expenditures or reduced revenues for the 

Federation, the consent of the Federal Government shall be required. 

(6) When legislative powers exclusive to the Länder concerning matters of school 

education, culture or broadcasting are primarily affected, the exercise of the 

rights belonging to the Federal Republic of Germany as a member state of the 

European Union shall be delegated by the Federation to a representative of the 

Länder designated by the Bundesrat. These rights shall be exercised with the 
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participation of, and in coordination with, the Federal Government; their exer-

cise shall be consistent with the responsibility of the Federation for the nation 

as a whole. 

(7) Details regarding paragraphs (4) to (6) of this Article shall be regulated by a 

law requiring the consent of the Bundesrat. 

 

Article 24 

[Transfer of sovereign powers – System of collective security] 

 

(1) The Federation may, by a law, transfer sovereign powers to international or-

ganisations. 

(1a) Insofar as the Länder are competent to exercise state powers and to perform 

state functions, they may, with the consent of the Federal Government, transfer 

sovereign powers to transfrontier institutions in neighbouring regions. 

(2) With a view to maintaining peace, the Federation may enter into a system of 

mutual collective security; in doing so it shall consent to such limitations upon 

its sovereign powers as will bring about and secure a lasting peace in Europe 

and among the nations of the world. 

(3) For the settlement of disputes between states, the Federation shall accede to 

agreements providing for general, comprehensive and compulsory interna-

tional arbitration. 

 

Article 25 

[Primacy of international law] 

 

The general rules of international law shall be an integral part of federal law. They 

shall take precedence over the laws and directly create rights and duties for the in-

habitants of the federal territory. 

 

Article 26 

[Securing international peace] 

 

(1) Acts tending to and undertaken with intent to disturb the peaceful relations be-

tween nations, especially to prepare for a war of aggression, shall be unconsti-

tutional. They shall be criminalised. 

(2) Weapons designed for warfare may be manufactured, transported or marketed 

only with the permission of the Federal Government. Details shall be regulated 

by a federal law. 

 

Article 27 

[Merchant fleet] 

 

All German merchant vessels shall constitute a unitary merchant fleet. 
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Article 28 

[Land constitutions – Autonomy of municipalities] 

 

(1) The constitutional order in the Länder must conform to the principles of a re-

publican, democratic and social state governed by the rule of law within the 

meaning of this Basic Law. In each Land, county and municipality the people 

shall be represented by a body chosen in general, direct, free, equal and secret 

elections. In county and municipal elections, persons who possess the citizen-

ship of any member state of the European Community are also eligible to vote 

and to be elected in accordance with European Community law. In municipal-

ities a local assembly may take the place of an elected body. 

(2) Municipalities must be guaranteed the right to regulate all local affairs on their 

own responsibility within the limits prescribed by the laws. Within the limits 

of their functions designated by a law, associations of municipalities shall also 

have the right of self-government in accordance with the laws. The guarantee 

of self-government shall extend to the bases of financial autonomy; these bases 

shall include the right of municipalities to a source of tax revenues based upon 

economic ability and the right to establish the rates at which these sources shall 

be taxed. 

(3) The Federation shall guarantee that the constitutional order of the Länder con-

forms to the basic rights and to the provisions of paragraphs (1) and (2) of this 

Article. 

 

Article 29 

[New delimitation of the federal territory] 

 

(1) The division of the federal territory into Länder may be revised to ensure that 

each Land be of a size and capacity to perform its functions effectively. Due 

regard shall be given in this connection to regional, historical and cultural ties, 

economic efficiency and the requirements of local and regional planning. 

(2) Revisions of the existing division into Länder shall be effected by a federal 

law, which must be confirmed by referendum. The affected Länder shall be 

afforded an opportunity to be heard. 

(3) The referendum shall be held in the Länder from whose territories or parts of 

territories a new Land or a Land with redefined boundaries is to be established 

(affected Länder). The question to be voted on is whether the affected Länder 

are to remain as they are or whether the new Land or the Land with redefined 

boundaries should be established. The proposal to establish a new Land or a 

Land with redefined boundaries shall take effect if the change is approved by 

a majority in the future territory of such Land and by a majority in the territories 

or parts of territories of an affected Land taken together whose affiliation with 

a Land is to be changed in the same way. The proposal shall not take effect if, 

within the territory of any of the affected Länder, a majority reject the change; 
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however, such rejection shall be of no consequence if in any part of the territory 

whose affiliation with the affected Land is to be changed a two-thirds majority 

approves the change, unless it is rejected by a two-thirds majority in the terri-

tory of the affected Land as a whole. 

(4) If, in any clearly defined and contiguous residential and economic area located 

in two or more Länder and having at least one million inhabitants, one tenth of 

those entitled to vote in Bundestag elections petition for the inclusion of that 

area in a single Land, a federal law shall specify within two years whether the 

change shall be made in accordance with paragraph (2) of this Article or that 

an advisory referendum shall be held in the affected Länder. 

(5) The advisory referendum shall establish whether the changes the law proposes 

meet with the voters’ approval. The law may put forward not more than two 

distinct proposals for consideration by the voters. If a majority approves a pro-

posed change of the existing division into Länder, a federal law shall specify 

within two years whether the change shall be made in accordance with para-

graph (2) of this Article. If a proposal is approved in accordance with the third 

and fourth sentences of paragraph (3) of this Article, a federal law providing 

for establishment of the proposed Land shall be enacted within two years after 

the advisory ballot, and confirmation by referendum shall no longer be re-

quired. 

(6) A majority in a referendum or in an advisory referendum shall consist of a 

majority of the votes cast, provided that it amounts to at least one quarter of 

those entitled to vote in Bundestag elections. Other details concerning referen-

dums, petitions and advisory referendums shall be regulated by a federal law, 

which may also provide that the same petition may not be filed more than once 

within a period of five years. 

(7) Other changes concerning the territory of the Länder may be effected by agree-

ments between the Länder concerned or by a federal law with the consent of 

the Bundesrat, if the territory that is to be the subject of the change has no more 

than 50,000 inhabitants. Details shall be regulated by a federal law requiring 

the consent of the Bundesrat and of a majority of the Members of the Bundes-

tag. The law must provide affected municipalities and counties with an oppor-

tunity to be heard. 

(8) Länder may revise the division of their existing territory or parts of their terri-

tory by agreement without regard to the provisions of paragraphs (2) to (7) of 

this Article. Affected municipalities and counties shall be afforded an oppor-

tunity to be heard. The agreement shall require confirmation by referendum in 

each of the Länder concerned. If the revision affects only part of a Land’s ter-

ritory, the referendum may be confined to the areas affected; the second clause 

of the fifth sentence shall not apply. In a referendum under this paragraph a 

majority of the votes cast shall be decisive, provided it amounts to at least one 
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quarter of those entitled to vote in Bundestag elections; details shall be regu-

lated by a federal law. The agreement shall require the consent of the Bundes-

tag. 

 

Article 30 

[Sovereign powers of the Länder] 

 

Except as otherwise provided or permitted by this Basic Law, the exercise of state 

powers and the discharge of state functions is a matter for the Länder. 

 

Article 31 

[Supremacy of federal law] 

 

Federal law shall take precedence over Land law. 

 

Article 32 

[Foreign relations] 

 

(1) Relations with foreign states shall be conducted by the Federation. 

(2) Before the conclusion of a treaty affecting the special circumstances of a Land, 

that Land shall be consulted in timely fashion. 

(3) Insofar as the Länder have power to legislate, they may conclude treaties with 

foreign states with the consent of the Federal Government. 

 

Article 33 

[Equal citizenship – Public service] 

 

(1) Every German shall have in every Land the same political rights and duties. 

(2) Every German shall be equally eligible for any public office according to his 

aptitude, qualifications and professional achievements. 

(3) Neither the enjoyment of civil and political rights nor eligibility for public of-

fice nor rights acquired in the public service shall be dependent upon religious 

affiliation. No one may be disadvantaged by reason of adherence or non-adher-

ence to a particular religious denomination or philosophical creed. 

(4) The exercise of sovereign authority on a regular basis shall, as a rule, be en-

trusted to members of the public service who stand in a relationship of service 

and loyalty defined by public law. 

(5) The law governing the public service shall be regulated and developed with 

due regard to the traditional principles of the professional civil service. 
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Article 34 

[Liability for violation of official duty] 

 

If any person, in the exercise of a public office entrusted to him, violates his official 

duty to a third party, liability shall rest principally with the state or public body that 

employs him. In the event of intentional wrongdoing or gross negligence, the right 

of recourse against the individual officer shall be preserved. The ordinary courts 

shall not be closed to claims for compensation or indemnity. 

 

Article 35 

[Legal and administrative assistance and assistance during disasters] 

 

(1) All federal and Land authorities shall render legal and administrative assistance 

to one another. 

(2) In order to maintain or restore public security or order, a Land in particularly 

serious cases may call upon personnel and facilities of the Federal Border Po-

lice to assist its police when without such assistance the police could not fulfil 

their responsibilities, or could do so only with great difficulty. In order to re-

spond to a grave accident or a natural disaster, a Land may call for the assis-

tance of police forces of other Länder or of personnel and facilities of other 

administrative authorities, of the Armed Forces or of the Federal Border Police. 

(3) If the natural disaster or accident endangers the territory of more than one Land, 

the Federal Government, insofar as is necessary to combat the danger, may 

instruct the Land governments to place police forces at the disposal of other 

Länder and may deploy units of the Federal Border Police or the Armed Forces 

to support the police. Measures taken by the Federal Government pursuant to 

the first sentence of this paragraph shall be rescinded at any time at the demand 

of the Bundesrat and in any event as soon as the danger is removed. 

 

Article 36 

[Personnel of federal authorities] 

 

(1) Civil servants employed by the highest federal authorities shall be drawn from 

all Länder in appropriate proportion. Persons employed by other federal au-

thorities shall, as a rule, be drawn from the Land in which they serve. 

(2) Laws regarding military service shall also take into account both the division 

of the Federation into Länder and the regional loyalties of their people. 
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Article 37 

[Federal execution] 

 

(1) If a Land fails to comply with its obligations under this Basic Law or other 

federal laws, the Federal Government, with the consent of the Bundesrat, may 

take the necessary steps to compel the Land to comply with its duties. 

(2) For the purpose of implementing such coercive measures, the Federal Govern-

ment or its representative shall have the right to issue instructions to all Länder 

and their authorities. 

 

III. The Bundestag 

 

Article 38 

[Elections] 

 

(1) Members of the German Bundestag shall be elected in general, direct, free, 

equal and secret elections. They shall be representatives of the whole people, 

not bound by orders or instructions and responsible only to their conscience. 

(2) Any person who has attained the age of eighteen shall be entitled to vote; any 

person who has attained the age of majority may be elected. 

(3) Details shall be regulated by a federal law. 

 

Article 39 

[Electoral term – Convening] 

 

(1) Save the following provisions, the Bundestag shall be elected for four years. 

Its term shall end when a new Bundestag convenes. New elections shall be held 

no sooner than forty-six months and no later than forty-eight months after the 

electoral term begins. If the Bundestag is dissolved, new elections shall be held 

within sixty days. 

(2) The Bundestag shall convene no later than the thirtieth day after the elections. 

(3) The Bundestag shall determine when its sessions shall be adjourned and re-

sumed. The President of the Bundestag may convene it at an earlier date. He 

shall be obliged to do so if one third of the Members, the Federal President or 

the Federal Chancellor so demand. 

 

Article 40 

[Presidency – Rules of procedure] 

 

(1) The Bundestag shall elect its President, Vice-Presidents and secretaries. It shall 

adopt rules of procedure. 
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(2) The President shall exercise proprietary and police powers in the Bundestag 

building. No search or seizure may take place on the premises of the Bundestag 

without his permission. 

 

Article 41 

[Scrutiny of elections] 

 

(1) Scrutiny of elections shall be the responsibility of the Bundestag. It shall also 

decide whether a Member has lost his seat. 

(2) Complaints against such decisions of the Bundestag may be lodged with the 

Federal Constitutional Court. 

(3) Details shall be regulated by a federal law. 

 

Article 42 

[Public sittings – Majority decisions] 

 

(1) Sittings of the Bundestag shall be public. On the motion of one tenth of its 

Members, or on the motion of the Federal Government, a decision to exclude 

the public may be taken by a two-thirds majority. The motion shall be voted 

upon at a sitting not open to the public. 

(2) Decisions of the Bundestag shall require a majority of the votes cast unless this 

Basic Law otherwise provides. The rules of procedure may permit exceptions 

with respect to elections to be conducted by the Bundestag. 

(3) Truthful reports of public sittings of the Bundestag and of its committees shall 

not give rise to any liability. 

 

Article 43 

[Right to require presence, right of access and right to be heard] 

 

(1) The Bundestag and its committees may require the presence of any member of 

the Federal Government. 

(2) The members of the Bundesrat and of the Federal Government as well as their 

representatives may attend all sittings of the Bundestag and meetings of its 

committees. They shall have the right to be heard at any time. 

 

Article 44 

[Committees of inquiry] 

 

(1) The Bundestag shall have the right, and on the motion of one quarter of its 

Members the duty, to establish a committee of inquiry, which shall take the 

requisite evidence at public hearings. The public may be excluded. 
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(2) The rules of criminal procedure shall apply, mutatis mutandis,to the taking of 

evidence. The privacy of correspondence, posts and telecommunications shall 

not be affected. 

(3) Courts and administrative authorities shall be required to provide legal and ad-

ministrative assistance. 

(4) The decisions of committees of inquiry shall not be subject to judicial review. 

The courts shall be free to evaluate and rule upon the facts that were the subject 

of the investigation. 

 

Article 45 

[Committee on the European Union] 

 

The Bundestag shall appoint a Committee on European Union Affairs. It may au-

thorise the committee to exercise the rights of the Bundestag under Article 23 vis-à-

vis the Federal Government. It may also empower it to exercise the rights granted to 

the Bundestag under the contractual foundations of the European Union. 

 

Article 45a 

[Committees on Foreign Affairs and Defence] 

 

(1) The Bundestag shall appoint a Committee on Foreign Affairs and a Defence 

Committee. 

(2) The Defence Committee shall also have the powers of a committee of inquiry. 

On the motion of one quarter of its members it shall have the duty to make a 

specific matter the subject of inquiry. 

(3) Paragraph (1) of Article 44 shall not apply to defence matters. 

 

Article 45b 

[Parliamentary Commissioner for the Armed Forces] 

 

A Parliamentary Commissioner for the Armed Forces shall be appointed to safe-

guard basic rights and to assist the Bundestag in exercising parliamentary oversight. 

Details shall be regulated by a federal law. 

 

Article 45c 

[Petitions Committee] 

 

(1) The Bundestag shall appoint a Petitions Committee to deal with requests and 

complaints addressed to the Bundestag pursuant to Article 17. 

(2) The powers of the Committee to consider complaints shall be regulated by a 

federal law. 
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Article 45d 

[Parliamentary Oversight Panel] 

 

(1) The Bundestag shall appoint a panel to oversee the intelligence activities of the 

Federation. 

(2) Details shall be regulated by a federal law. 

 

Article 46 

[Immunities of Members] 

 

(1) At no time may a Member be subjected to court proceedings or disciplinary 

action or otherwise called to account outside the Bundestag for a vote cast or a 

remark made by him in the Bundestag or in any of its committees. This provi-

sion shall not apply to defamatory insults. 

(2) A Member may not be called to account or arrested for a punishable offence 

without permission of the Bundestag unless he is apprehended while commit-

ting the offence or in the course of the following day. 

(3) The permission of the Bundestag shall also be required for any other restriction 

of a Member’s freedom of the person or for the initiation of proceedings against 

a Member under Article 18. 

(4) Any criminal proceedings or any proceedings under Article 18 against a Mem-

ber and any detention or other restriction of the freedom of his person shall be 

suspended at the demand of the Bundestag. 

 

Article 47 

[Right of refusal to give evidence] 

 

Members may refuse to give evidence concerning persons who have confided infor-

mation to them in their capacity as Members of the Bundestag or to whom they have 

confided information in this capacity and to give evidence concerning this infor-

mation itself. To the extent that this right of refusal to give evidence applies, no 

seizure of documents shall be permissible. 

 

Article 48 

[Candidature – Protection of membership – Remuneration] 

 

(1) Every candidate for election to the Bundestag shall be entitled to the leave nec-

essary for his election campaign. 

(2) No one may be prevented from accepting or exercising the office of Member 

of the Bundestag. No one may be given notice of dismissal or discharged from 

employment on this ground. 
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(3) Members shall be entitled to remuneration adequate to ensure their independ-

ence. They shall be entitled to the free use of all publicly owned means of 

transport. Details shall be regulated by a federal law. 

 

Article 49 

(repealed) 

 

IV. The Bundesrat 

 

Article 50 

[Functions] 

 

The Länder shall participate through the Bundesrat in the legislation and administra-

tion of the Federation and in matters concerning the European Union. 

 

Article 51 

[Composition – Weighted voting] 

 

(1) The Bundesrat shall consist of members of the Land governments, which ap-

point and recall them. Other members of those governments may serve as al-

ternates. 

(2) Each Land shall have at least three votes; Länder with more than two million 

inhabitants shall have four, Länder with more than six million inhabitants five 

and Länder with more than seven million inhabitants six votes. 

(3) Each Land may appoint as many members as it has votes. The votes of each 

Land may be cast only as a unit and only by Members present or their alter-

nates. 

 

Article 52 

[President – Decisions – Rules of procedure] 

 

(1) The Bundesrat shall elect its President for one year. 

(2) The President shall convene the Bundesrat. He shall be obliged to do so if the 

delegates of at least two Länder or the Federal Government so demand. 

(3) Decisions of the Bundesrat shall require at least a majority of its votes. It shall 

adopt rules of procedure. Its meetings shall be open to the public. The public 

may be excluded. 

(3a) For matters concerning the European Union the Bundesrat may establish a 

Chamber for European Affairs, whose decisions shall be considered decisions 

of the Bundesrat; the number of votes to be uniformly cast by the Länder shall 

be determined by paragraph (2) of Article 51. 

(4) Other members or representatives of Land governments may serve on commit-

tees of the Bundesrat. 
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Article 53 

[Attendance of members of the Federal Government] 

 

The members of the Federal Government shall have the right, and on demand the 

duty, to participate in meetings of the Bundesrat and of its committees. They shall 

have the right to be heard at any time. The Bundesrat shall be kept informed by the 

Federal Government with regard to the conduct of its affairs. 

 

IVa. The Joint Committee 

 

Article 53a 

[Composition – Rules of procedure] 

 

(1) The Joint Committee shall consist of Members of the Bundestag and members 

of the Bundesrat; the Bundestag shall provide two thirds and the Bundesrat one 

third of the committee members. The Bundestag shall designate Members in 

proportion to the relative strength of the various parliamentary groups; they 

may not be members of the Federal Government. Each Land shall be repre-

sented by a Bundesrat member of its choice; these members shall not be bound 

by instructions. The establishment of the Joint Committee and its proceedings 

shall be regulated by rules of procedure to be adopted by the Bundestag and 

requiring the consent of the Bundesrat. 

(2) The Federal Government shall inform the Joint Committee about its plans for 

a state of defence. The rights of the Bundestag and its committees under para-

graph (1) of Article 43 shall not be affected by the provisions of this paragraph. 

 

V. The Federal President 

 

Article 54 

[Election – Term of office] 

 

(1) The Federal President shall be elected by the Federal Convention without de-

bate. Any German who is entitled to vote in Bundestag elections and has at-

tained the age of forty may be elected. 

(2) The term of office of the Federal President shall be five years. Re-election for 

a consecutive term shall be permitted only once. 

(3) The Federal Convention shall consist of the Members of the Bundestag and an 

equal number of members elected by the parliamentary assemblies of the Län-

der on the basis of proportional representation. 

(4) The Federal Convention shall meet not later than thirty days before the term of 

office of the Federal President expires or, in the case of premature termination, 

not later than thirty days after that date. It shall be convened by the President 

of the Bundestag. 
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(5) After the expiry of an electoral term, the period specified in the first sentence 

of paragraph (4) of this Article shall begin when the Bundestag first convenes. 

(6) The person receiving the votes of a majority of the members of the Federal 

Convention shall be elected. If, after two ballots, no candidate has obtained 

such a majority, the person who receives the largest number of votes on the 

next ballot shall be elected. 

(7) Details shall be regulated by a federal law. 

 

Article 55 

[Incompatibilities] 

 

(1) The Federal President may not be a member of the government or of a legisla-

tive body of the Federation or of a Land. 

(2) The Federal President may not hold any other salaried office or engage in any 

trade or profession or belong to the management or supervisory board of any 

enterprise conducted for profit. 

 

Article 56 

[Oath of office] 

 

On assuming his office, the Federal President shall take the following oath before 

the assembled Members of the Bundestag and the Bundesrat: 

“I swear that I will dedicate my efforts to the well-being of the German people, pro-

mote their welfare, protect them from harm, uphold and defend the Basic Law and 

the laws of the Federation, perform my duties conscientiously and do justice to all. 

So help me God.” 

The oath may also be taken without religious affirmation. 

 

Article 57 

[Substitution] 

 

If the Federal President is unable to perform his duties, or if his office falls prema-

turely vacant, the President of the Bundesrat shall exercise his powers. 

 

Article 58 

[Countersignature] 

 

Orders and directions of the Federal President shall require for their validity the 

countersignature of the Federal Chancellor or of the competent Federal Minister. 

This provision shall not apply to the appointment or dismissal of the Federal Chan-

cellor, the dissolution of the Bundestag under Article 63, or a request made under 

paragraph (3) of Article 69. 
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Article 59 

[International representation of the Federation] 

 

(1) The Federal President shall represent the Federation in international law. He 

shall conclude treaties with foreign states on behalf of the Federation. He shall 

accredit and receive envoys. 

(2) Treaties that regulate the political relations of the Federation or relate to sub-

jects of federal legislation shall require the consent or participation, in the form 

of a federal law, of the bodies responsible in such a case for the enactment of 

federal law. In the case of executive agreements the provisions concerning the 

federal administration shall apply, mutatis mutandis. 

 

Article 59a 

(repealed) 

 

Article 60 

[Appointment of civil servants – Pardon – Immunity] 

 

(1) The Federal President shall appoint and dismiss federal judges, federal civil 

servants and commissioned and non-commissioned officers of the Armed 

Forces, except as may otherwise be provided by a law. 

(2) He shall exercise the power to pardon offenders on behalf of the Federation in 

individual cases. 

(3) He may delegate these powers to other authorities. 

(4) Paragraphs (2) to (4) of Article 46 shall apply to the Federal President, mutatis 

mutandis. 

 

Article 61 

[Impeachment before the Federal Constitutional Court] 

 

(1) The Bundestag or the Bundesrat may impeach the Federal President before the 

Federal Constitutional Court for wilful violation of this Basic Law or of any 

other federal law. The motion of impeachment must be supported by at least 

one quarter of the Members of the Bundestag or one quarter of the votes of the 

Bundesrat. The decision to impeach shall require a majority of two thirds of 

the Members of the Bundestag or of two thirds of the votes of the Bundesrat. 

The case for impeachment shall be presented before the Federal Constitutional 

Court by a person commissioned by the impeaching body. 

(2) If the Federal Constitutional Court finds the Federal President guilty of a wilful 

violation of this Basic Law or of any other federal law, it may declare that he 

has forfeited his office. After the Federal President has been impeached, the 

Court may issue an interim order preventing him from exercising his functions. 
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VI. The Federal Government 

 

Article 62 

[Composition] 

 

The Federal Government shall consist of the Federal Chancellor and the Federal 

Ministers. 

 

Article 63 

[Election of the Federal Chancellor] 

 

(1) The Federal Chancellor shall be elected by the Bundestag without debate on 

the proposal of the Federal President. 

(2) The person who receives the votes of a majority of the Members of the Bun-

destag shall be elected. The person elected shall be appointed by the Federal 

President. 

(3) If the person proposed by the Federal President is not elected, the Bundestag 

may elect a Federal Chancellor within fourteen days after the ballot by the votes 

of more than one half of its Members. 

(4) If no Federal Chancellor is elected within this period, a new election shall take 

place without delay, in which the person who receives the largest number of 

votes shall be elected. If the person elected receives the votes of a majority of 

the Members of the Bundestag, the Federal President must appoint him within 

seven days after the election. If the person elected does not receive such a ma-

jority, then within seven days the Federal President shall either appoint him or 

dissolve the Bundestag. 

 

Article 64 

[Appointment and dismissal of Federal Ministers – Oath of office] 

 

(1) Federal Ministers shall be appointed and dismissed by the Federal President 

upon the proposal of the Federal Chancellor. 

(2) On taking office the Federal Chancellor and the Federal Ministers shall take 

the oath provided for in Article 56 before the Bundestag. 

 

Article 65 

[Power to determine policy guidelines – Department and collegiate responsi-

bility] 

 

The Federal Chancellor shall determine and be responsible for the general guidelines 

of policy. Within these limits each Federal Minister shall conduct the affairs of his 

department independently and on his own responsibility. The Federal Government 
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shall resolve differences of opinion between Federal Ministers. The Federal Chan-

cellor shall conduct the proceedings of the Federal Government in accordance with 

rules of procedure adopted by the Government and approved by the Federal Presi-

dent. 

 

Article 65a 

[Command of the Armed Forces] 

 

(1) Command of the Armed Forces shall be vested in the Federal Minister of De-

fence. 

(2) (repealed) 

 

Article 66 

[Incompatibilities] 

 

Neither the Federal Chancellor nor a Federal Minister may hold any other salaried 

office or engage in any trade or profession or belong to the management or, without 

the consent of the Bundestag, to the supervisory board of an enterprise conducted 

for profit. 

 

Article 67 

[Vote of no confidence] 

 

(1) The Bundestag may express its lack of confidence in the Federal Chancellor 

only by electing a successor by the vote of a majority of its Members and re-

questing the Federal President to dismiss the Federal Chancellor. The Federal 

President must comply with the request and appoint the person elected. 

(2) Forty-eight hours shall elapse between the motion and the election. 

 

Article 68 

[Vote of confidence] 

 

(1) If a motion of the Federal Chancellor for a vote of confidence is not supported 

by the majority of the Members of the Bundestag, the Federal President, upon 

the proposal of the Federal Chancellor, may dissolve the Bundestag within 

twenty-one days. The right of dissolution shall lapse as soon as the Bundestag 

elects another Federal Chancellor by the vote of a majority of its Members. 

(2) Forty-eight hours shall elapse between the motion and the vote. 

 

Article 69 

[Deputy Federal Chancellor – Term of office] 

 

(1) The Federal Chancellor shall appoint a Federal Minister as his deputy. 
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(2) The tenure of office of the Federal Chancellor or of a Federal Minister shall 

end in any event when a new Bundestag convenes; the tenure of office of a 

Federal Minister shall also end on any other occasion on which the Federal 

Chancellor ceases to hold office. 

(3) At the request of the Federal President the Federal Chancellor, or at the request 

of the Federal Chancellor or of the Federal President a Federal Minister, shall 

be obliged to continue to manage the affairs of his office until a successor is 

appointed. 

 

VII. Federal Legislation and Legislative Procedures 

 

Article 70 

[Division of powers between the Federation and the Länder] 

 

(1) The Länder shall have the right to legislate insofar as this Basic Law does not 

confer legislative power on the Federation. 

(2) The division of authority between the Federation and the Länder shall be gov-

erned by the provisions of this Basic Law concerning exclusive and concurrent 

legislative powers. 

 

Article 71 

[Exclusive legislative power of the Federation] 

 

On matters within the exclusive legislative power of the Federation, the Länder shall 

have power to legislate only when and to the extent that they are expressly authorised 

to do so by a federal law. 

 

Article 72 

[Concurrent legislative powers] 

 

(1) On matters within the concurrent legislative power, the Länder shall have 

power to legislate so long as and to the extent that the Federation has not exer-

cised its legislative power by enacting a law. 

(2) The Federation shall have the right to legislate on matters falling within items 

4, 7, 11, 13, 15, 19a, 20, 22, 25 and 26 of paragraph (1) of Article 74, if and to 

the extent that the establishment of equivalent living conditions throughout the 

federal territory or the maintenance of legal or economic unity renders federal 

regulation necessary in the national interest. 

(3) If the Federation has made use of its power to legislate, the Länder may enact 

laws at variance with this legislation with respect to: 

1. hunting (except for the law on hunting licences); 
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2. protection of nature and landscape management (except for the general 

principles governing the protection of nature, the law on protection of 

plant and animal species or the law on protection of marine life); 

3. land distribution; 

4. regional planning; 

5. management of water resources (except for regulations related to materi-

als or facilities); 

6. admission to institutions of higher education and requirements for gradu-

ation in such institutions. 

Federal laws on these matters shall enter into force no earlier than six months 

following their promulgation unless otherwise provided with the consent of the 

Bundesrat. As for the relationship between federal law and law of the Länder, 

the latest law enacted shall take precedence with respect to matters within the 

scope of the first sentence. 

(4) A federal law may provide that federal legislation which is no longer necessary 

within the meaning of paragraph (2) of this Article may be superseded by Land 

law. 

 

Article 73 

[Matters under exclusive legislative power of the Federation] 

 

(1) The Federation shall have exclusive legislative power with respect to: 

1. foreign affairs and defence, including protection of the civilian popula-

tion; 

2. citizenship in the Federation; 

3. freedom of movement, passports, residency registration and identity 

cards, immigration, emigration and extradition; 

4. currency, money and coinage, weights and measures, and the determina-

tion of standards of time; 

5. the unity of the customs and trading area, treaties regarding commerce 

and navigation, the free movement of goods, and the exchange of goods 

and payments with foreign countries, including customs and border pro-

tection; 

5a. safeguarding German cultural assets against removal from the country; 

6. air transport; 

6a. the operation of railways wholly or predominantly owned by the Federa-

tion (federal railways), the construction, maintenance and operation of 

railway lines belonging to federal railways and the levying of charges for 

the use of these lines; 

7. postal and telecommunications services; 

8. the legal relations of persons employed by the Federation and by federal 

corporations under public law; 

9. industrial property rights, copyrights and publishing; 
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9a. protection by the Federal Criminal Police Office against the dangers of 

international terrorism when a threat transcends the boundary of one 

Land, when responsibility is not clearly assignable to the police authori-

ties of any particular Land or when the highest authority of an individual 

Land requests the assumption of federal responsibility; 

10. cooperation between the Federation and the Länder concerning 

(a) criminal police work, 

(b) protection of the free democratic basic order, existence and security 

of the Federation or of a Land (protection of the constitution), and 

(c) protection against activities within the federal territory which, by the 

use of force or preparations for the use of force, endanger the exter-

nal interests of the Federal Republic of Germany, 

as well as the establishment of a Federal Criminal Police Office and in-

ternational action to combat crime; 

11. statistics for federal purposes; 

12. the law on weapons and explosives; 

13. benefits for persons disabled by war and for dependents of deceased war 

victims as well as assistance to former prisoners of war; 

14. the production and utilisation of nuclear energy for peaceful purposes, the 

construction and operation of facilities serving such purposes, protection 

against hazards arising from the release of nuclear energy or from ionising 

radiation, and the disposal of radioactive substances. 

(2) Laws enacted pursuant to item 9a of paragraph (1) require the consent of the 

Bundesrat. 

 

Article 74 

[Matters under concurrent legislative powers] 

 

(1) Concurrent legislative power shall extend to the following matters: 

1. civil law, criminal law, court organisation and procedure (except for the 

law governing pre-trial detention), the legal profession, notaries and the 

provision of legal advice; 

2. registration of births, deaths and marriages; 

3. the law of association; 

4. the law relating to residence and establishment of foreign nationals; 

4a. (repealed) 

5. (repealed) 

6. matters concerning refugees and expellees; 

7. public welfare (except for the law on social care homes); 

8. (repealed) 

9. war damage and reparations; 

10. war graves and graves of other victims of war or despotism; 
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11. the law relating to economic matters (mining, industry, energy, crafts, 

trades, commerce, banking, stock exchanges and private insurance), ex-

cept for the law on shop closing hours, restaurants, amusement arcades, 

display of persons, trade fairs, exhibitions and markets; 

12. labour law, including the organisation of enterprises, occupational health 

and safety and employment agencies, as well as social security, including 

unemployment insurance; 

13. the regulation of educational and training grants and the promotion of re-

search; 

14. the law regarding expropriation, to the extent relevant to matters enumer-

ated in Articles 73 and 74; 

15. the transfer of land, natural resources and means of production to public 

ownership or other forms of public enterprise; 

16. prevention of the abuse of economic power; 

17. the promotion of agricultural production and forestry (except for the law 

on land consolidation), ensuring the adequacy of food supply, the impor-

tation and exportation of agricultural and forestry products, deep-sea and 

coastal fishing and coastal preservation; 

18. urban real estate transactions, land law (except for laws regarding devel-

opment fees), and the law on rental subsidies, subsidies for old debts, 

homebuilding loan premiums, miners’ homebuilding and pit villages; 

19. measures to combat human and animal diseases which pose a danger to 

the public or are communicable, admission to the medical profession and 

to ancillary professions or occupations, as well as the law on pharmacies, 

medicines, medical products, drugs, narcotics and poisons; 

19a. the economic viability of hospitals and the regulation of hospital charges; 

20. the law on food products including animals used in their production, the 

law on alcohol and tobacco, essential commodities and feedstuffs as well 

as protective measures in connection with the marketing of agricultural 

and forest seeds and seedlings, the protection of plants against diseases 

and pests, as well as the protection of animals; 

21. maritime and coastal shipping, as well as navigational aids, inland navi-

gation, meteorological services, sea routes and inland waterways used for 

general traffic; 

22. road traffic, motor transport, construction and maintenance of long-dis-

tance highways, as well as the collection of tolls for the use of public 

highways by vehicles and the allocation of the revenue; 

23. non-federal railways, except mountain railways; 

24. waste disposal, air pollution control, and noise abatement (except for the 

protection from noise associated with human activity); 

25. state liability; 
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26. medically assisted generation of human life, analysis and modification of 

genetic information as well as the regulation of organ, tissue and cell 

transplantation; 

27. the statutory rights and duties of civil servants of the Länder, the munici-

palities and other corporations established under public law as well as of 

the judges in the Länder, except for their career regulations, remuneration 

and pensions; 

28. hunting; 

29. protection of nature and landscape management; 

30. land distribution; 

31. regional planning; 

32. management of water resources; 

33. admission to institutions of higher education and requirements for gradu-

ation in such institutions. 

(2) Laws enacted pursuant to items 25 and 27 of paragraph (1) shall require the 

consent of the Bundesrat. 

 

Article 74a 

(repealed) 

 

Article 75 

(repealed) 

 

Article 76 

[Bills] 

 

(1) Bills may be introduced in the Bundestag by the Federal Government, by the 

Bundesrat or from the floor of the Bundestag. 

(2) Federal Government bills shall first be submitted to the Bundesrat. The Bun-

desrat shall be entitled to comment on such bills within six weeks. If for im-

portant reasons, especially with respect to the scope of the bill, the Bundesrat 

demands an extension, the period shall be increased to nine weeks. If in excep-

tional circumstances the Federal Government, on submitting a bill to the Bun-

desrat, declares it to be particularly urgent, it may submit the bill to the Bun-

destag after three weeks or, if the Bundesrat has demanded an extension pur-

suant to the third sentence of this paragraph, after six weeks, even if it has not 

yet received the Bundesrat’s comments; upon receiving such comments, it shall 

transmit them to the Bundestag without delay. In the case of bills to amend this 

Basic Law or to transfer sovereign powers pursuant to Article 23 or 24, the 

comment period shall be nine weeks; the fourth sentence of this paragraph shall 

not apply. 

(3) Bundesrat bills shall be submitted to the Bundestag by the Federal Government 

within six weeks. In submitting them the Federal Government shall state its 
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own views. If for important reasons, especially with respect to the scope of the 

bill, the Federal Government demands an extension, the period shall be in-

creased to nine weeks. If in exceptional circumstances the Bundesrat declares 

a bill to be particularly urgent, the period shall be three weeks or, if the Federal 

Government has demanded an extension pursuant to the third sentence of this 

paragraph, six weeks. In the case of bills to amend this Basic Law or to transfer 

sovereign powers pursuant to Article 23 or 24, the comment period shall be 

nine weeks; the fourth sentence of this paragraph shall not apply. The Bundes-

tag shall consider and vote on bills within a reasonable time. 

 

Article 77 

[Legislative procedure – Mediation Committee] 

 

(1) Federal laws shall be adopted by the Bundestag. After their adoption the Pres-

ident of the Bundestag shall forward them to the Bundesrat without delay. 

(2) Within three weeks after receiving an adopted bill, the Bundesrat may demand 

that a committee for joint consideration of bills, composed of Members of the 

Bundestag and of the Bundesrat, be convened. The composition and proceed-

ings of this committee shall be regulated by rules of procedure adopted by the 

Bundestag and requiring the consent of the Bundesrat. The members of the 

Bundesrat on this committee shall not be bound by instructions. When the con-

sent of the Bundesrat is required for a bill to become law, the Bundestag and 

the Federal Government may likewise demand that such a committee be con-

vened. Should the committee propose any amendment to the adopted bill, the 

Bundestag shall vote on it a second time. 

(2a) Insofar as its consent is required for a bill to become law, the Bundesrat, if no 

request has been made pursuant to the first sentence of paragraph (2) of this 

Article or if the mediation proceeding has been completed without a proposal 

to amend the bill, shall vote on the bill within a reasonable time. 

(3) Insofar as its consent is not required for a bill to become law, the Bundesrat, 

once proceedings under paragraph (2) of this Article are completed, may within 

two weeks object to a bill adopted by the Bundestag. The time for objection 

shall begin, in the case described in the last sentence of paragraph (2) of this 

Article, upon receipt of the bill as re-adopted by the Bundestag, and in all other 

cases upon receipt of a communication from the chairman of the committee 

provided for in paragraph (2) of this Article to the effect that the committee’s 

proceedings have been concluded. 

(4) If the objection is adopted by the majority of the votes of the Bundesrat, it may 

be rejected by a decision of the majority of the Members of the Bundestag. If 

the Bundesrat adopted the objection by a majority of at least two thirds of its 

votes, its rejection by the Bundestag shall require a two-thirds majority, includ-

ing at least a majority of the Members of the Bundestag. 
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Article 78 

[Passage of federal laws] 

 

A bill adopted by the Bundestag shall become law if the Bundesrat consents to it or 

fails to make a demand pursuant to paragraph (2) of Article 77 or fails to enter an 

objection within the period stipulated in paragraph (3) of Article 77 or withdraws 

such an objection or if the objection is overridden by the Bundestag. 

 

Article 79 

[Amendment of the Basic Law] 

 

(1) This Basic Law may be amended only by a law expressly amending or supple-

menting its text. In the case of an international treaty regarding a peace settle-

ment, the preparation of a peace settlement or the phasing out of an occupation 

regime or designed to promote the defence of the Federal Republic, it shall be 

sufficient, for the purpose of making clear that the provisions of this Basic Law 

do not preclude the conclusion and entry into force of the treaty, to add lan-

guage to the Basic Law that merely makes this clarification. 

(2) Any such law shall be carried by two thirds of the Members of the Bundestag 

and two thirds of the votes of the Bundesrat. 

(3) Amendments to this Basic Law affecting the division of the Federation into 

Länder, their participation in principle in the legislative process, or the princi-

ples laid down in Articles 1 and 20 shall be inadmissible. 

 

Article 80 

[Issuance of statutory instruments] 

 

(1) The Federal Government, a Federal Minister or the Land governments may be 

authorised by a law to issue statutory instruments. The content, purpose and 

scope of the authority conferred shall be specified in the law. Each statutory 

instrument shall contain a statement of its legal basis. If the law provides that 

such authority may be further delegated, such subdelegation shall be effected 

by statutory instrument. 

(2) Unless a federal law otherwise provides, the consent of the Bundesrat shall be 

required for statutory instruments issued by the Federal Government or a Fed-

eral Minister regarding fees or basic principles for the use of postal and tele-

communication facilities, basic principles for levying of charges for the use of 

facilities of federal railways or the construction and operation of railways, as 

well as for statutory instruments issued pursuant to federal laws that require the 

consent of the Bundesrat or that are executed by the Länder on federal com-

mission or in their own right. 

(3) The Bundesrat may submit to the Federal Government drafts of statutory in-

struments that require its consent. 
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(4) Insofar as Land governments are authorised by or pursuant to federal laws to 

issue statutory instruments, the Länder shall also be entitled to regulate the 

matter by a law. 

 

Article 80a 

[State of tension] 

 

(1) If this Basic Law or a federal law regarding defence, including protection of 

the civilian population, provides that legal provisions may be applied only in 

accordance with this Article, their application, except when a state of defence 

has been declared, shall be permissible only after the Bundestag has determined 

that a state of tension exists or has specifically approved such application. The 

determination of a state of tension and specific approval in the cases mentioned 

in the first sentence of paragraph (5) and the second sentence of paragraph (6) 

of Article 12a shall require a two-thirds majority of the votes cast. 

(2) Any measures taken pursuant to legal provisions by virtue of paragraph (1) of 

this Article shall be rescinded whenever the Bundestag so demands. 

(3) Notwithstanding paragraph (1) of this Article, the application of such legal pro-

visions shall also be permissible on the basis of and in accordance with a deci-

sion made by an international body within the framework of a treaty of alliance 

with the approval of the Federal Government. Any measures taken pursuant to 

this paragraph shall be rescinded whenever the Bundestag, by the vote of a 

majority of its Members, so demands. 

 

Article 81 

[Legislative emergency] 

 

(1) If, in the circumstances described in Article 68, the Bundestag is not dissolved, 

the Federal President, at the request of the Federal Government and with the 

consent of the Bundesrat, may declare a state of legislative emergency with 

respect to a bill, if the Bundestag rejects the bill although the Federal Govern-

ment has declared it to be urgent. The same shall apply if a bill has been re-

jected although the Federal Chancellor had combined it with a motion under 

Article 68. 

(2) If, after a state of legislative emergency has been declared, the Bundestag again 

rejects the bill or adopts it in a version the Federal Government declares unac-

ceptable, the bill shall be deemed to have become law to the extent that it re-

ceives the consent of the Bundesrat. The same shall apply if the Bundestag does 

not pass the bill within four weeks after it is reintroduced. 

(3) During the term of office of a Federal Chancellor, any other bill rejected by the 

Bundestag may become law in accordance with paragraphs (1) and (2) of this 

Article within a period of six months after the first declaration of a state of 

legislative emergency. After the expiry of this period, no further declaration of 
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a state of legislative emergency may be made during the term of office of the 

same Federal Chancellor. 

(4) This Basic Law may neither be amended nor abrogated nor suspended in whole 

or in part by a law enacted pursuant to paragraph (2) of this Article. 

 

Article 82 

[Certification – Promulgation – Entry into force] 

 

(1) Laws enacted in accordance with the provisions of this Basic Law shall, after 

countersignature, be certified by the Federal President and promulgated in the 

Federal Law Gazette. Statutory instruments shall be certified by the authority 

that issues them and, unless a law otherwise provides, shall be promulgated in 

the Federal Law Gazette. 

(2) Every law or statutory instrument shall specify the date on which it shall take 

effect. In the absence of such a provision, it shall take effect on the fourteenth 

day after the day on which the Federal Law Gazette containing it was pub-

lished. 

 

VIII. The Execution of Federal Laws and the Federal Administration 

 

Article 83 

[Execution by the Länder] 

 

The Länder shall execute federal laws in their own right insofar as this Basic Law 

does not otherwise provide or permit. 

 

Article 84 

[Länder administration – Federal oversight] 

 

(1) Where the Länder execute federal laws in their own right, they shall provide 

for the establishment of the requisite authorities and regulate their administra-

tive procedures. If federal laws provide otherwise, the Länder may enact dero-

gating regulations. If a Land has enacted a derogating regulation pursuant to 

the second sentence, subsequent federal statutory provisions regulating the or-

ganisation of authorities and their administrative procedure shall not be enacted 

until at least six months after their promulgation, provided that no other deter-

mination has been made with the consent of the Bundesrat. The third sentence 

of paragraph (2) of Article 72 shall apply, mutatis mutandis. In exceptional 

cases, owing to a special need for uniform federal legislation, the Federation 

may regulate the administrative procedure with no possibility of separate Land 

legislation. Such laws shall require the consent of the Bundesrat. Federal laws 

may not entrust municipalities and associations of municipalities with any 

tasks. 



Basic Law for the Federal Republic of Germany 

 36 

(2) The Federal Government, with the consent of the Bundesrat, may issue general 

administrative provisions. 

(3) The Federal Government shall exercise oversight to ensure that the Länder ex-

ecute federal laws in accordance with the law. For this purpose the Federal 

Government may send commissioners to the highest Land authorities and, with 

their consent or, where such consent is refused, with the consent of the Bun-

desrat, also to subordinate authorities. 

(4) Should any deficiencies that the Federal Government has identified in the exe-

cution of federal laws in the Länder not be corrected, the Bundesrat, on appli-

cation of the Federal Government or of the Land concerned, shall decide 

whether that Land has violated the law. The decision of the Bundesrat may be 

challenged in the Federal Constitutional Court. 

(5) With a view to the execution of federal laws, the Federal Government may be 

authorised by a federal law requiring the consent of the Bundesrat to issue in-

structions in particular cases. They shall be addressed to the highest Land au-

thorities unless the Federal Government considers the matter urgent. 

 

Article 85 

[Execution by the Länder on federal commission] 

 

(1) Where the Länder execute federal laws on federal commission, establishment 

of the authorities shall remain the concern of the Länder, except insofar as fed-

eral laws enacted with the consent of the Bundesrat otherwise provide. Federal 

laws may not entrust municipalities and associations of municipalities with any 

tasks. 

(2) The Federal Government, with the consent of the Bundesrat, may issue general 

administrative provisions. It may provide for the uniform training of civil serv-

ants and other salaried public employees. The heads of intermediate authorities 

shall be appointed with its approval. 

(3) The Land authorities shall be subject to instructions from the competent highest 

federal authorities. Such instructions shall be addressed to the highest Land 

authorities unless the Federal Government considers the matter urgent. Imple-

mentation of the instructions shall be ensured by the highest Land authorities. 

(4) Federal oversight shall extend to the legality and appropriateness of execution. 

For this purpose the Federal Government may require the submission of reports 

and documents and send commissioners to all authorities. 

 

Article 86 

[Federal administration] 

 

Where the Federation executes laws through its own administrative authorities or 

through federal corporations or institutions established under public law, the Federal 

Government shall, insofar as the law in question makes no special stipulation, issue 
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general administrative provisions. The Federal Government shall provide for the es-

tablishment of the authorities insofar as the law in question does not otherwise pro-

vide. 

 

Article 87 

[Matters] 

 

(1) The foreign service, the federal financial administration and, in accordance 

with the provisions of Article 89, the administration of federal waterways and 

shipping shall be conducted by federal administrative authorities with their 

own administrative substructures. A federal law may establish Federal Border 

Police authorities and central offices for police information and communica-

tions, for the criminal police and for the compilation of data for purposes of 

protection of the constitution and of protection against activities within the fed-

eral territory which, through the use of force or acts preparatory to the use of 

force, endanger the external interests of the Federal Republic of Germany. 

(2) Social insurance institutions whose jurisdiction extends beyond the territory of 

a single Land shall be administered as federal corporations under public law. 

Social insurance institutions whose jurisdiction extends beyond the territory of 

a single Land but not beyond that of three Länder shall, notwithstanding the 

first sentence of this paragraph, be administered as Land corporations under 

public law, if the Länder concerned have specified which Land shall exercise 

supervisory authority. 

(3) In addition, autonomous federal higher authorities as well as new federal cor-

porations and institutions under public law may be established by a federal law 

for matters on which the Federation has legislative power. When the Federation 

is confronted with new responsibilities with respect to matters on which it has 

legislative power, federal authorities at intermediate and lower levels may be 

established, with the consent of the Bundesrat and of a majority of the Members 

of the Bundestag, in cases of urgent need. 

 

Article 87a 

[Armed Forces] 

 

(1) The Federation shall establish Armed Forces for purposes of defence. Their 

numerical strength and general organisational structure must be shown in the 

budget. 

(2) Apart from defence, the Armed Forces may be employed only to the extent 

expressly permitted by this Basic Law. 

(3) During a state of defence or a state of tension the Armed Forces shall have the 

power to protect civilian property and to perform traffic control functions to 

the extent necessary to accomplish their defence mission. Moreover, during a 

state of defence or a state of tension, the Armed Forces may also be authorised 
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to support police measures for the protection of civilian property; in this event 

the Armed Forces shall cooperate with the competent authorities. 

(4) In order to avert an imminent danger to the existence or free democratic basic 

order of the Federation or of a Land, the Federal Government, if the conditions 

referred to in paragraph (2) of Article 91 obtain and forces of the police and the 

Federal Border Police are insufficient, may employ the Armed Forces to sup-

port the police and the Federal Border Police in protecting civilian property and 

in combating organised armed insurgents. Any such employment of the Armed 

Forces shall be discontinued if the Bundestag or the Bundesrat so demands. 

 

Article 87b 

[Federal Defence Administration] 

 

(1) The Federal Defence Administration shall be conducted as a federal adminis-

trative authority with its own administrative substructure. It shall have jurisdic-

tion for personnel matters and direct responsibility for satisfaction of the pro-

curement needs of the Armed Forces. Responsibilities connected with pensions 

for injured persons or with construction work may be assigned to the Federal 

Defence Administration only by a federal law requiring the consent of the Bun-

desrat. Such consent shall also be required for any laws to the extent that they 

empower the Federal Defence Administration to interfere with rights of third 

parties; this requirement, however, shall not apply in the case of laws regarding 

personnel matters. 

(2) In addition, federal laws concerning defence, including recruitment for military 

service and protection of the civilian population, may, with the consent of the 

Bundesrat, provide that they shall be executed, wholly or in part, either by fed-

eral administrative authorities with their own administrative substructures or 

by the Länder on federal commission. If such laws are executed by the Länder 

on federal commission, they may, with the consent of the Bundesrat, provide 

that the powers vested in the Federal Government or in the competent highest 

federal authorities pursuant to Article 85 be transferred wholly or in part to 

federal higher authorities; in this event the law may provide that such authori-

ties shall not require the consent of the Bundesrat in issuing general adminis-

trative provisions pursuant to the first sentence of paragraph (2) of Article 85. 

 

Article 87c 

[Production and utilisation of nuclear energy] 

 

Laws enacted under item 14 of paragraph (1) of Article 73 may, with the consent of 

the Bundesrat, provide that they shall be executed by the Länder on federal commis-

sion. 
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Article 87d 

[Air transport administration] 

 

(1) Air transport administration shall be conducted under federal administration. 

Air traffic control services may also be provided by foreign air traffic control 

organisations which are authorised in accordance with European Community 

law. 

(2) By a federal law requiring the consent of the Bundesrat, responsibilities for air 

transport administration may be delegated to the Länder acting on federal com-

mission. 

 

Article 87e 

[Rail transport administration] 

 

(1) Rail transport with respect to federal railways shall be administered by federal 

authorities. Responsibilities for rail transport administration may be delegated 

by a federal law to the Länder acting in their own right. 

(2) The Federation shall discharge rail transport administration responsibilities as-

signed to it by a federal law, above and beyond those regarding federal rail-

ways. 

(3) Federal railways shall be operated as enterprises under private law. They shall 

remain the property of the Federation to the extent that their activities embrace 

the construction, maintenance and operation of the lines. The transfer of federal 

shares in these enterprises under the second sentence of this paragraph shall be 

effected pursuant to a law; the Federation shall retain a majority of the shares. 

Details shall be regulated by a federal law. 

(4) The Federation shall ensure that, in developing and maintaining the federal 

railway system as well as in offering services over this system, other than local 

passenger services, due account is taken of the interests and especially the 

transportation needs of the public. Details shall be regulated by a federal law. 

(5) Laws enacted pursuant to paragraphs (1) to (4) of this Article shall require the 

consent of the Bundesrat. The consent of the Bundesrat shall also be required 

for laws regarding the dissolution, merger or division of federal railway enter-

prises, the transfer of federal railway lines to third parties or the abandonment 

of such lines or affecting local passenger services. 

 

Article 87f 

[Posts and telecommunications] 

 

(1) In accordance with a federal law requiring the consent of the Bundesrat, the 

Federation shall ensure the availability of adequate and appropriate postal and 

telecommunications services throughout the federal territory. 
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(2) Services within the meaning of paragraph (1) of this Article shall be provided 

as a matter of private enterprise by the firms succeeding to the special trust 

Deutsche Bundespost and by other private providers. Sovereign functions in 

the area of posts and telecommunications shall be discharged by federal admin-

istrative authorities. 

(3) Notwithstanding the second sentence of paragraph (2) of this Article, the Fed-

eration, by means of a federal institution under public law, shall discharge par-

ticular responsibilities relating to the firms succeeding to the special trust 

Deutsche Bundespost as prescribed by a federal law. 

 

Article 88 

[The Federal Bank – The European Central Bank] 

 

The Federation shall establish a note-issuing and currency bank as the Federal Bank. 

Within the framework of the European Union, its responsibilities and powers may 

be transferred to the European Central Bank, which is independent and committed 

to the overriding goal of assuring price stability. 

 

Article 89 

[Federal waterways – Administration of waterways] 

 

(1) The Federation shall be the owner of the former Reich waterways. 

(2) The Federation shall administer the federal waterways through its own author-

ities. It shall exercise those state functions relating to inland shipping which 

extend beyond the territory of a single Land, and those functions relating to 

maritime shipping, which are conferred on it by a law. Insofar as federal wa-

terways lie within the territory of a single Land, the Federation on its applica-

tion may delegate their administration to that Land on federal commission. If a 

waterway touches the territory of two or more Länder, the Federation may com-

mission that Land which is designated by the affected Länder. 

(3) In the administration, development and new construction of waterways, the re-

quirements of Land improvement and of water management shall be assured in 

agreement with the Länder. 

 

Article 90 

[Federal roads and motorways] 

 

(1) The Federation shall remain the owner of the federal motorways and other fed-

eral trunk roads. This ownership shall be inalienable. 

(2) The administration of the federal motorways shall be a matter for the federal 

administrative authorities. The Federation may make use of a company under 

private law to discharge its responsibilities. This company shall be in the inal-
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ienable ownership of the Federation. Third parties shall have no direct or indi-

rect holding in the company and its subsidiaries. Third parties shall have no 

holdings in the framework of public-private partnerships in road networks 

comprising the entire federal motorway network or the entire network of other 

federal trunk roads in a Land or significant parts of these networks. Details 

shall be regulated by a federal law. 

(3) The Länder, or such self-governing corporate bodies as are competent under 

Land law, shall administer on federal commission the other federal trunk roads. 

(4) At the request of a Land, the Federation may assume administrative responsi-

bility for the other federal trunk roads insofar as they lie within the territory of 

that Land. 

 

Article 91 

[Internal emergency] 

 

(1) In order to avert an imminent danger to the existence or free democratic basic 

order of the Federation or of a Land, a Land may call upon police forces of 

other Länder, or upon personnel and facilities of other administrative authori-

ties and of the Federal Border Police. 

(2) If the Land where such danger is imminent is not itself willing or able to combat 

the danger, the Federal Government may place the police in that Land and the 

police forces of other Länder under its own orders and deploy units of the Fed-

eral Border Police. Any such order shall be rescinded once the danger is re-

moved or at any time on the demand of the Bundesrat. If the danger extends 

beyond the territory of a single Land, the Federal Government, insofar as is 

necessary to combat such danger, may issue instructions to the Land govern-

ments; the first and second sentences of this paragraph shall not be affected by 

this provision. 

 

VIIIa. Joint Tasks 

 

Article 91a 

[Joint tasks – Responsibility for expenditure] 

 

(1) In the following areas the Federation shall participate in the discharge of re-

sponsibilities of the Länder, provided that such responsibilities are important 

to society as a whole and that federal participation is necessary for the improve-

ment of living conditions (joint tasks): 

1. improvement of regional economic structures; 

2. improvement of the agrarian structure and of coastal preservation. 

(2) Federal laws enacted with the consent of the Bundesrat shall specify the joint 

tasks as well as the details of coordination. 
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(3) In cases to which item 1 of paragraph (1) of this Article applies, the Federation 

shall finance one half of the expenditure in each Land. In cases to which item 

2 of paragraph (1) of this Article applies, the Federation shall finance at least 

one half of the expenditure, and the proportion shall be the same for all Länder. 

Details shall be regulated by law. The provision of funds shall be subject to 

appropriation in the budgets of the Federation and the Länder. 

 

Article 91b 

[Education programmes and promotion of research] 

 

(1) The Federation and the Länder may cooperate on the basis of agreements in 

cases of supraregional importance in the promotion of sciences, research and 

teaching. Agreements primarily affecting institutions of higher education shall 

require the consent of all the Länder. This provision shall not apply to agree-

ments regarding the construction of research facilities, including large scien-

tific installations. 

(2) The Federation and the Länder may mutually agree to cooperate for the assess-

ment of the performance of education systems in international comparison and 

in drafting relevant reports and recommendations. 

(3) The apportionment of costs shall be regulated in the pertinent agreement. 

 

Article 91c 

[Information technology systems] 

 

(1) The Federation and the Länder may cooperate in planning, constructing and 

operating information technology systems needed to discharge their responsi-

bilities. 

(2) The Federation and the Länder may agree to specify the standards and security 

requirements necessary for exchanges between their information technology 

systems. Agreements regarding the bases of cooperation under the first sen-

tence may provide, for individual responsibilities determined by their content 

and scope, that detailed regulations be enacted with the consent of a qualified 

majority of the Federation and the Länder as laid down in the agreements. They 

require the consent of the Bundestag and the legislatures of the participating 

Länder; the right to withdraw from these agreements cannot be precluded. The 

agreements shall also regulate the sharing of costs. 

(3) The Länder may also agree on the joint operation of information technology 

systems along with the establishment of installations for that purpose. 

(4) To link the information networks of the Federation and the Länder, the Feder-

ation shall establish a connection network. Details regarding the establishment 

and the operation of the connection network shall be regulated by a federal law 

with the consent of the Bundesrat. 
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(5) Comprehensive access by means of information technology to the administra-

tive services of the Federation and the Länder shall be regulated by a federal 

law with the consent of the Bundesrat. 

 

Article 91d 

[Comparison of performance] 

 

With a view to ascertaining and improving the performance of their administrations, 

the Federation and the Länder may conduct comparative studies and publish the re-

sults thereof. 

 

Article 91e 

[Cooperation in respect of basic support for persons seeking employment] 

 

(1) In the execution of federal laws in the field of basic support for persons seeking 

employment, the Federation and the Länder or the municipalities and associa-

tions of municipalities responsible pursuant to Land law shall cooperate as a 

rule in joint institutions. 

(2) The Federation may authorise a limited number of municipalities and associa-

tions of municipalities, at their request and with the consent of the highest Land 

authority, to discharge the tasks pursuant to paragraph (1) alone. In this case, 

the Federation shall bear the necessary expenditures including the administra-

tive expenses for the tasks which are to be discharged by the Federation in the 

execution of laws pursuant to paragraph (1). 

(3) Details shall be regulated by a federal law requiring the consent of the Bundes-

rat. 

 

IX. The Judiciary 

 

Article 92 

[Court organisation] 

 

The judicial power shall be vested in the judges; it shall be exercised by the Federal 

Constitutional Court, by the federal courts provided for in this Basic Law and by the 

courts of the Länder. 

 

Article 93 

[Jurisdiction of the Federal Constitutional Court] 

 

(1) The Federal Constitutional Court shall rule: 

1. on the interpretation of this Basic Law in the event of disputes concerning 

the extent of the rights and duties of a supreme federal body or of other 
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parties vested with rights of their own by this Basic Law or by the rules 

of procedure of a supreme federal body; 

2. in the event of disagreements or doubts concerning the formal or substan-

tive compatibility of federal law or Land law with this Basic Law or the 

compatibility of Land law with other federal law on application of the 

Federal Government, of a Land government or of one fourth of the Mem-

bers of the Bundestag; 

2a. in the event of disagreements as to whether a law meets the conditions set 

out in paragraph (2) of Article 72, on application of the Bundesrat or of 

the government or legislature of a Land; 

3. in the event of disagreements concerning the rights and duties of the Fed-

eration and the Länder, especially in the execution of federal law by the 

Länder and in the exercise of federal oversight; 

4. on other disputes involving public law between the Federation and the 

Länder, between different Länder or within a Land, unless there is re-

course to another court; 

4a. on constitutional complaints, which may be filed by any person alleging 

that one of his basic rights or one of his rights under paragraph (4) of 

Article 20 or under Article 33, 38, 101, 103 or 104 has been infringed by 

public authority; 

4b. on constitutional complaints filed by municipalities or associations of mu-

nicipalities on the ground that their right to self-government under Article 

28 has been infringed by a law; in the case of infringement by a Land law, 

however, only if the law cannot be challenged in the constitutional court 

of the Land; 

4c. on constitutional complaints filed by associations concerning their non-

recognition as political parties for an election to the Bundestag; 

5. in the other instances provided for in this Basic Law. 

(2) At the request of the Bundesrat, a Land government or the parliamentary as-

sembly of a Land, the Federal Constitutional Court shall also rule whether, in 

cases falling under paragraph (4) of Article 72, the need for a regulation by 

federal law does not exist any longer or whether, in the cases referred to in item 

1 of paragraph (2) of Article 125a, federal law could not be enacted any longer. 

The Court’s determination that the need has ceased to exist or that federal law 

could no longer be enacted substitutes a federal law according to paragraph (4) 

of Article 72 or item 2 of paragraph (2) of Article 125a. A request under the 

first sentence is admissible only if a bill falling under paragraph (4) of Article 

72 or the second sentence of paragraph (2) of Article 125a has been rejected by 

the German Bundestag or if it has not been considered and determined upon 

within one year or if a similar bill has been rejected by the Bundesrat. 

(3) The Federal Constitutional Court shall also rule on such other matters as shall 

be assigned to it by a federal law. 
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Article 94 

[Composition of the Federal Constitutional Court] 

 

(1) The Federal Constitutional Court shall consist of federal judges and other mem-

bers. Half the members of the Federal Constitutional Court shall be elected by 

the Bundestag and half by the Bundesrat. They may not be members of the 

Bundestag, of the Bundesrat, of the Federal Government or of any of the cor-

responding bodies of a Land. 

(2) The organisation and procedure of the Federal Constitutional Court shall be 

regulated by a federal law, which shall specify in which instances its decisions 

shall have the force of law. The law may require that all other legal remedies 

be exhausted before a constitutional complaint may be filed and may provide 

for a separate proceeding to determine whether the complaint will be accepted 

for adjudication. 

 

Article 95 

[Supreme federal courts] 

 

(1) The Federation shall establish the Federal Court of Justice, the Federal Admin-

istrative Court, the Federal Finance Court, the Federal Labour Court and the 

Federal Social Court as supreme courts of ordinary, administrative, financial, 

labour and social jurisdiction. 

(2) The judges of each of these courts shall be chosen jointly by the competent 

Federal Minister and a committee for the selection of judges consisting of the 

competent Land ministers and an equal number of members elected by the 

Bundestag. 

(3) A Joint Chamber of the courts specified in paragraph (1) of this Article shall 

be established to preserve the uniformity of decisions. Details shall be regu-

lated by a federal law. 

 

Article 96 

[Other federal courts] 

 

(1) The Federation may establish a federal court for matters concerning industrial 

property rights. 

(2) The Federation may establish federal military criminal courts for the Armed 

Forces. These courts may exercise criminal jurisdiction only during a state of 

defence or over members of the Armed Forces serving abroad or on board war-

ships. Details shall be regulated by a federal law. These courts shall be under 

the aegis of the Federal Minister of Justice. The judges officiating there as their 

primary occupation shall be persons qualified to hold judicial office. 

(3) The supreme court of review from the courts designated in paragraphs (1) and 

(2) of this Article shall be the Federal Court of Justice. 
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(4) The Federation may establish federal courts for disciplinary proceedings 

against, and for proceedings on complaints by, persons in the federal public 

service. 

(5) With the consent of the Bundesrat, a federal law may provide that courts of the 

Länder shall exercise federal jurisdiction over criminal proceedings in the fol-

lowing matters: 

1. genocide; 

2. crimes against humanity under international criminal law; 

3. war crimes; 

4. other acts tending to and undertaken with the intent to disturb the peaceful 

relations between nations (paragraph (1) of Article 26); 

5. state security. 

 

Article 97 

[Judicial independence] 

 

(1) Judges shall be independent and subject only to the law. 

(2) Judges appointed permanently to positions as their primary occupation may be 

involuntarily dismissed, permanently or temporarily suspended, transferred or 

retired before the expiry of their term of office only by virtue of judicial deci-

sion and only for the reasons and in the manner specified by the laws. The 

legislature may set age limits for the retirement of judges appointed for life. In 

the event of changes in the structure of courts or in their districts, judges may 

be transferred to another court or removed from office, provided they retain 

their full salary. 

 

Article 98 

[Legal status of judges – Impeachment] 

 

(1) The legal status of federal judges shall be regulated by a special federal law. 

(2) If a federal judge infringes the principles of this Basic Law or the constitutional 

order of a Land in his official capacity or unofficially, the Federal Constitu-

tional Court, upon application of the Bundestag, may by a two-thirds majority 

order that the judge be transferred or retired. In the case of an intentional in-

fringement it may order his dismissal. 

(3) The legal status of the judges in the Länder shall be regulated by special Land 

laws if item 27 of paragraph (1) of Article 74 does not otherwise provide. 

(4) The Länder may provide that Land judges shall be chosen jointly by the Land 

Minister of Justice and a committee for the selection of judges. 

(5) The Länder may enact provisions regarding Land judges that correspond with 

those of paragraph (2) of this Article. Existing Land constitutional law shall 

not be affected. The decision in cases of judicial impeachment shall rest with 

the Federal Constitutional Court. 
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Article 99 

[Constitutional disputes within a Land] 

 

A Land law may assign the adjudication of constitutional disputes within a Land to 

the Federal Constitutional Court and the final decision in matters involving the ap-

plication of Land law to the supreme courts specified in paragraph (1) of Article 95. 

 

Article 100 

[Concrete judicial review] 

 

(1) If a court concludes that a law on whose validity its decision depends is uncon-

stitutional, the proceedings shall be stayed, and a decision shall be obtained 

from the Land court with jurisdiction over constitutional disputes where the 

constitution of a Land is held to be violated or from the Federal Constitutional 

Court where this Basic Law is held to be violated. This provision shall also 

apply where the Basic Law is held to be violated by Land law and where a Land 

law is held to be incompatible with a federal law. 

(2) If, in the course of litigation, doubt exists whether a rule of international law is 

an integral part of federal law and whether it directly creates rights and duties 

for the individual (Article 25), the court shall obtain a decision from the Federal 

Constitutional Court. 

(3) If the constitutional court of a Land, in interpreting this Basic Law, proposes 

to derogate from a decision of the Federal Constitutional Court or of the con-

stitutional court of another Land, it shall obtain a decision from the Federal 

Constitutional Court. 

 

Article 101 

[Ban on extraordinary courts] 

 

(1) Extraordinary courts shall not be allowed. No one may be removed from the 

jurisdiction of his lawful judge. 

(2) Courts for particular fields of law may be established only by a law. 

 

Article 102 

[Abolition of capital punishment] 

 

Capital punishment is abolished. 

 

Article 103 

[Fair trial] 

 

(1) In the courts every person shall be entitled to a hearing in accordance with law. 
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(2) An act may be punished only if it was defined by a law as a criminal offence 

before the act was committed. 

(3) No person may be punished for the same act more than once under the general 

criminal laws. 

 

Article 104 

[Deprivation of liberty] 

 

(1) Liberty of the person may be restricted only pursuant to a formal law and only 

in compliance with the procedures prescribed therein. Persons in custody may 

not be subjected to mental or physical mistreatment. 

(2) Only a judge may rule upon the permissibility or continuation of any depriva-

tion of liberty. If such a deprivation is not based on a judicial order, a judicial 

decision shall be obtained without delay. The police may hold no one in cus-

tody on their own authority beyond the end of the day following that of the 

arrest. Details shall be regulated by a law. 

(3) Any person provisionally detained on suspicion of having committed a crimi-

nal offence shall be brought before a judge no later than the day following that 

of his arrest; the judge shall inform him of the reasons for the arrest, examine 

him and give him an opportunity to raise objections. The judge shall, without 

delay, either issue a written arrest warrant setting forth the reasons therefor or 

order his release. 

(4) A relative or a person enjoying the confidence of the person in custody shall be 

notified without delay of any judicial decision imposing or continuing a depri-

vation of liberty. 

 

X. Finance 

 

Article 104a 

[Apportionment of expenditures – Financial system – Liability] 

 

(1) The Federation and the Länder shall separately finance the expenditures result-

ing from the discharge of their respective responsibilities insofar as this Basic 

Law does not otherwise provide. 

(2) Where the Länder act on federal commission, the Federation shall finance the 

resulting expenditures. 

(3) Federal laws providing for money grants to be administered by the Länder may 

provide that the Federation shall pay for such grants wholly or in part. If any 

such law provides that the Federation shall finance one half or more of the 

expenditure, it shall be executed by the Länder on federal commission. 

(4) Federal laws that oblige the Länder to provide money grants, benefits in kind 

or comparable services to third parties and which are executed by the Länder 
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in their own right or according to the second sentence of paragraph (3) on com-

mission of the Federation shall require the consent of the Bundesrat if the ex-

penditure resulting therefrom is to be borne by the Länder. 

(5) The Federation and the Länder shall finance the administrative expenditures 

incurred by their respective authorities and shall be responsible to one another 

for ensuring proper administration. Details shall be regulated by a federal law 

requiring the consent of the Bundesrat. 

(6) In accordance with the internal allocation of competencies and responsibilities, 

the Federation and the Länder shall bear the costs entailed by a violation of 

obligations incumbent on Germany under supranational or international law. 

In cases of financial corrections by the European Union with effect transcend-

ing one specific Land, the Federation and the Länder shall bear such costs at a 

ratio of 15 to 85. In such cases, the Länder as a whole shall be responsible in 

solidarity for 35 per cent of the total burden according to a general formula; 50 

per cent of the total burden shall be borne by those Länder which have caused 

the encumbrance, adjusted to the size of the amount of the financial means 

received. Details shall be regulated by a federal law requiring the consent of 

the Bundesrat. 

 

Article 104b 

[Financial assistance for investments] 

 

(1) To the extent that this Basic Law confers on it the power to legislate, the Fed-

eration may grant the Länder financial assistance for particularly important in-

vestments by the Länder and municipalities (associations of municipalities) 

which are necessary to: 

1. avert a disturbance of the overall economic equilibrium, 

2. equalise differing economic capacities within the federal territory, or 

3. promote economic growth. 

By way of derogation from the first sentence, the Federation may grant finan-

cial assistance even outside its field of legislative powers in cases of natural 

disasters or exceptional emergency situations beyond governmental control 

and substantially harmful to the state’s financial capacity. 

(2) Details, especially with respect to the kinds of investments to be promoted, 

shall be regulated by a federal law requiring the consent of the Bundesrat or by 

an executive agreement based on the Federal Budget Act. The federal law or 

executive agreement may contain provisions on the shaping of the respective 

Land programmes for the use of the financial assistance. The criteria for the 

shaping of the Land programmes shall be specified in agreement with the af-

fected Länder. To ensure that the funds are used for their intended purpose, the 

Federal Government may require the submission of reports and documents and 

conduct surveys of any authorities. The funds from the Federation shall be pro-

vided in addition to funds belonging to the Länder. The duration of the grants 
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shall be limited, and the grants must be reviewed at regular intervals with re-

spect to the manner in which they are used. The financial assistance must be 

designed with descending annual contributions. 

(3) Upon request, the Bundestag, the Federal Government and the Bundesrat shall 

be informed about the implementation of such measures and the improvements 

reached. 

 

Article 104c 

[Financial assistance for investments in municipal education infrastructure] 

 

The Federation may grant the Länder financial assistance for investments of signif-

icance to the nation as a whole, and for special limited-term expenditures on the part 

of the Länder and municipalities (associations of municipalities) directly connected 

with such investments to improve the efficiency of municipal education infrastruc-

ture. The first three sentences and the fifth and sixth sentences of paragraph (2), as 

well as paragraph (3) of Article 104b, shall apply, mutatis mutandis. To ensure that 

the funds are used for their intended purpose, the Federal Government may require 

the submission of reports and, where circumstances so warrant, documents. 

 

Article 104d 

[Financial assistance for investments in social housing] 

 

The Federation may grant the Länder financial assistance for investments of signif-

icance to the nation as a whole on the part of the Länder and municipalities (associ-

ations of municipalities) in social housing. The first five sentences of paragraph (2), 

as well as paragraph (3) of Article 104b, shall apply, mutatis mutandis. 

 

Article 105 

[Distribution of powers regarding tax laws] 

 

(1) The Federation shall have exclusive power to legislate with respect to customs 

duties and fiscal monopolies. 

(2) The Federation shall have concurrent power to legislate with respect to all other 

taxes the revenue from which accrues to it wholly or in part or as to which the 

conditions provided for in paragraph (2) of Article 72 apply. 

(2a) The Länder shall have power to legislate with regard to local taxes on con-

sumption and expenditures so long and insofar as such taxes are not substan-

tially similar to taxes regulated by federal law. They are empowered to deter-

mine the rate of the tax on acquisition of real estate. 

(3) Federal laws relating to taxes the revenue from which accrues wholly or in part 

to the Länder or to municipalities (associations of municipalities) shall require 

the consent of the Bundesrat. 
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Article 106 

[Apportionment of tax revenue and yield of fiscal monopolies] 

 

(1) The yield of fiscal monopolies and the revenue from the following taxes shall 

accrue to the Federation: 

1. customs duties; 

2. taxes on consumption insofar as they do not accrue to the Länder pursuant 

to paragraph (2), or jointly to the Federation and the Länder in accordance 

with paragraph (3) or to municipalities in accordance with paragraph (6) 

of this Article; 

3. the road freight tax, motor vehicle tax, and other taxes on transactions 

related to motorised vehicles; 

4. the taxes on capital transactions, insurance and bills of exchange; 

5. non-recurring levies on property and equalisation of burdens levies; 

6. income and corporation surtaxes; 

7. levies imposed within the framework of the European Communities. 

(2) Revenue from the following taxes shall accrue to the Länder: 

1. the property tax; 

2. the inheritance tax; 

3. the motor vehicle tax; 

4. such taxes on transactions as do not accrue to the Federation pursuant to 

paragraph (1) or jointly to the Federation and the Länder pursuant to par-

agraph (3) of this Article; 

5. the beer tax; 

6. the tax on gambling establishments. 

(3) Revenue from income taxes, corporation taxes and turnover taxes shall accrue 

jointly to the Federation and the Länder (joint taxes) to the extent that the rev-

enue from the income tax and the turnover tax is not allocated to municipalities 

pursuant to paragraphs (5) and (5a) of this Article. The Federation and the Län-

der shall share equally the revenues from income taxes and corporation taxes. 

The respective shares of the Federation and the Länder in the revenue from the 

turnover tax shall be determined by a federal law requiring the consent of the 

Bundesrat. Such determination shall be based on the following principles: 

1. The Federation and the Länder shall have an equal claim against current 

revenues to cover their necessary expenditures. The extent of such ex-

penditures shall be determined with due regard to multi-year financial 

planning. 

2. The financial requirements of the Federation and of the Länder shall be 

coordinated in such a way as to establish a fair balance, avoid excessive 

burdens on taxpayers and ensure uniformity of living standards through-

out the federal territory. 
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In determining the respective shares of the Federation and the Länder in the 

revenue from the turnover tax, reductions in revenue incurred by the Länder 

from 1 January 1996 because of the provisions made with respect to children 

in the income tax law shall also be taken into account. Details shall be regulated 

by the federal law enacted pursuant to the third sentence of this paragraph. 

(4) The respective shares of the Federation and the Länder in the revenue from the 

turnover tax shall be apportioned anew whenever the ratio of revenues to ex-

penditures of the Federation becomes substantially different from that of the 

Länder; reductions in revenue that are taken into account in determining the 

respective shares of revenue from the turnover tax under the fifth sentence of 

paragraph (3) of this Article shall not be considered in this regard. If a federal 

law imposes additional expenditures on or withdraws revenue from the Länder, 

the additional burden may be compensated for by federal grants pursuant to a 

federal law requiring the consent of the Bundesrat, provided the additional bur-

den is limited to a short period of time. This law shall establish the principles 

for calculating such grants and distributing them among the Länder. 

(5) A share of the revenue from the income tax shall accrue to the municipalities, 

to be passed on by the Länder to their municipalities on the basis of the income 

taxes paid by their inhabitants. Details shall be regulated by a federal law re-

quiring the consent of the Bundesrat. This law may provide that municipalities 

may establish supplementary or reduced rates with respect to their share of the 

tax. 

(5a) From and after 1 January 1998, a share of the revenue from the turnover tax 

shall accrue to the municipalities. It shall be passed on by the Länder to their 

municipalities on the basis of a formula reflecting geographical and economic 

factors. Details shall be regulated by a federal law requiring the consent of the 

Bundesrat. 

(6) Revenue from taxes on real property and trades shall accrue to the municipali-

ties; revenue from local taxes on consumption and expenditures shall accrue to 

the municipalities or, as may be provided for by Land legislation, to associa-

tions of municipalities. Municipalities shall be authorised to establish the rates 

at which taxes on real property and trades are levied, within the framework of 

the laws. If there are no municipalities in a Land, revenue from taxes on real 

property and trades as well as from local taxes on consumption and expendi-

tures shall accrue to the Land. The Federation and the Länder may participate, 

by virtue of an apportionment, in the revenue from the tax on trades. Details 

regarding such apportionment shall be regulated by a federal law requiring the 

consent of the Bundesrat. In accordance with Land legislation, taxes on real 

property and trades as well as the municipalities’ share of revenue from the 

income tax and the turnover tax may be taken as a basis for calculating the 

amount of apportionment. 
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(7) An overall percentage of the Land share of total revenue from joint taxes, to be 

determined by Land legislation, shall accrue to the municipalities or associa-

tions of municipalities. In all other respects Land legislation shall determine 

whether and to what extent revenue from Land taxes shall accrue to municipal-

ities (associations of municipalities). 

(8) If in individual Länder or municipalities (associations of municipalities) the 

Federation requires special facilities to be established that directly result in an 

increase of expenditure or in reductions in revenue (special burden) to these 

Länder or municipalities (associations of municipalities), the Federation shall 

grant the necessary compensation if and insofar as the Länder or municipalities 

(associations of municipalities) cannot reasonably be expected to bear the bur-

den. In granting such compensation, due account shall be taken of indemnities 

paid by third parties and financial benefits accruing to these Länder or munic-

ipalities (associations of municipalities) as a result of the establishment of such 

facilities. 

(9) For the purpose of this Article, revenues and expenditures of municipalities 

(associations of municipalities) shall also be deemed to be revenues and ex-

penditures of the Länder. 

 

Article 106a 

[Federal grants for local public transport] 

 

Beginning on 1 January 1996 the Länder shall be entitled to an allocation of federal 

tax revenues for purposes of local public transport. Details shall be regulated by a 

federal law requiring the consent of the Bundesrat. Allocations made pursuant to the 

first sentence of this Article shall not be taken into account in determining the finan-

cial capacity of a Land under paragraph (2) of Article 107. 

 

Article 106b 

[Länder share of motor vehicle tax] 

 

As of 1 July 2009, following the transfer of the motor vehicle tax to the Federation, 

the Länder shall be entitled to a sum from the tax revenue of the Federation. Details 

shall be regulated by a federal law requiring the consent of the Bundesrat. 

 

Article 107 

[Distribution of tax revenue – Financial equalisation among the Länder – Sup-

plementary grants] 

 

(1) Revenue from Land taxes and the Land share of revenue from income and cor-

poration taxes shall accrue to the individual Länder to the extent that such taxes 

are collected by finance authorities within their respective territories (local rev-

enue). Details regarding the delimitation as well as the manner and scope of 
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allotment of local revenue from corporation and wage taxes shall be regulated 

by a federal law requiring the consent of the Bundesrat. This law may also 

provide for the delimitation and allotment of local revenue from other taxes. 

The Land share of revenue from the turnover tax shall accrue to the individual 

Länder on a per capita basis, unless otherwise provided in paragraph (2) of this 

Article. 

(2) A federal law requiring the consent of the Bundesrat shall ensure a reasonable 

equalisation of the disparate financial capacities of the Länder, with due regard 

for the financial capacities and needs of municipalities (associations of munic-

ipalities). To this end, additions to and deductions from the financial capacity 

of the respective Länder shall be regulated in the allotment of their shares of 

revenue from the turnover tax. The conditions for granting additions and im-

posing reductions as well as the criteria governing the amount of these addi-

tions and deductions shall be specified in the law. For the purpose of measuring 

financial capacity, it shall be permissible to consider only part of the revenue 

from mining royalties. The law may also provide for grants to be made by the 

Federation to financially weak Länder from its own funds to assist them in 

meeting their general financial needs (supplementary grants). Irrespective of 

the criteria specified in the first to the third sentence of this paragraph, grants 

may also be made to such financially weak Länder whose municipalities (as-

sociations of municipalities) have a particularly low capacity to generate tax 

revenue (municipal tax-base grants) and, in addition, to such financially weak 

Länder whose shares of the support funds under Article 91b are lower than their 

per capita shares. 

 

Article 108 

[Financial administration of the Federation and the Länder – Financial 

courts] 

 

(1) Customs duties, fiscal monopolies, taxes on consumption regulated by a federal 

law, including the turnover tax on imports, the motor vehicle tax and other 

transaction taxes related to motorised vehicles as from 1 July 2009 and charges 

imposed within the framework of the European Communities shall be admin-

istered by federal finance authorities. The organisation of these authorities shall 

be regulated by a federal law. Inasmuch as intermediate authorities have been 

established, their heads shall be appointed in consultation with the Land gov-

ernments. 

(2) All other taxes shall be administered by the financial authorities of the Länder. 

The organisation of these authorities and the uniform training of their civil 

servants may be regulated by a federal law requiring the consent of the Bun-

desrat. Inasmuch as intermediate authorities have been established, their heads 

shall be appointed in agreement with the Federal Government. 
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(3) Where taxes accruing wholly or in part to the Federation are administered by 

revenue authorities of the Länder, those authorities shall act on federal com-

mission. Paragraphs (3) and (4) of Article 85 shall apply, the Federal Minister 

of Finance acting in place of the Federal Government. 

(4) Where and to the extent that execution of the tax laws will be substantially 

facilitated or improved thereby, a federal law requiring the consent of the Bun-

desrat may provide for collaboration between federal and Land revenue author-

ities in matters of tax administration, for the administration of taxes enumerated 

in paragraph (1) of this Article by revenue authorities of the Länder or for the 

administration of other taxes by federal revenue authorities. The functions of 

Land revenue authorities in the administration of taxes whose revenue accrues 

exclusively to municipalities (associations of municipalities) may be delegated 

by the Länder to municipalities (associations of municipalities) wholly or in 

part. The federal law referred to in the first sentence of this paragraph may, 

with regard to collaboration between the Federation and Länder, provide that, 

with the consent of a majority specified in the law, rules for the execution of 

tax laws will become binding for all Länder. 

(4a) A federal law requiring the consent of the Bundesrat may provide, in the case 

of the administration of taxes enumerated in paragraph (2), for collaboration 

between Land revenue authorities and for an inter-Land transfer of competence 

to Land revenue authorities of one or more Länder by agreement with the Län-

der concerned where and to the extent that execution of the tax laws will be 

substantially facilitated or improved thereby. The apportionment of costs may 

be regulated by a federal law. 

(5) The procedures to be followed by federal revenue authorities shall be pre-

scribed by a federal law. The procedures to be followed by Land revenue au-

thorities or, as provided by the second sentence of paragraph (4) of this Article, 

by municipalities (associations of municipalities) may be prescribed by a fed-

eral law requiring the consent of the Bundesrat. 

(6) Financial jurisdiction shall be uniformly regulated by a federal law. 

(7) The Federal Government may issue general administrative rules which, to the 

extent that administration is entrusted to Land revenue authorities or to munic-

ipalities (associations of municipalities), shall require the consent of the Bun-

desrat. 

 

Article 109 

[Budget management in the Federation and the Länder] 

 

(1) The Federation and the Länder shall be autonomous and independent of one 

another in the management of their respective budgets. 

(2) The Federation and the Länder shall jointly discharge the obligations of the 

Federal Republic of Germany resulting from legal acts of the European Com-

munity for the maintenance of budgetary discipline pursuant to Article 104 of 
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the Treaty Establishing the European Community and shall, within this frame-

work, give due regard to the requirements of overall economic equilibrium. 

(3) The budgets of the Federation and the Länder shall, in principle, be balanced 

without revenue from credits. The Federation and Länder may introduce rules 

intended to take into account, symmetrically in times of upswing and down-

swing, the effects of market developments that deviate from normal conditions, 

as well as exceptions for natural disasters or unusual emergency situations be-

yond governmental control and substantially harmful to the state’s financial 

capacity. For such exceptional regimes, a corresponding amortisation plan 

must be adopted. Details for the budget of the Federation shall be governed by 

Article 115 with the proviso that the first sentence shall be deemed to be satis-

fied if revenue from credits does not exceed 0.35 per cent in relation to the 

nominal gross domestic product. The Länder themselves shall regulate details 

for the budgets within the framework of their constitutional powers, the proviso 

being that the first sentence shall only be deemed to be satisfied if no revenue 

from credits is admitted. 

(4) A federal law requiring the consent of the Bundesrat may establish principles 

applicable to both the Federation and the Länder governing budgetary law, cy-

clically appropriate budgetary management and long-term financial planning. 

(5) Sanctions imposed by the European Community on the basis of the provisions 

of Article 104 of the Treaty Establishing the European Community in the in-

terest of maintaining budgetary discipline shall be borne by the Federation and 

the Länder at a ratio of 65 to 35 per cent. In solidarity, the Länder as a whole 

shall bear 35 per cent of the charges incumbent on the Länder according to the 

number of their inhabitants; 65 per cent of the charges incumbent on the Länder 

shall be borne by the Länder according to their degree of causation. Details 

shall be regulated by a federal law which shall require the consent of the Bun-

desrat. 

 

Article 109a 

[Budgetary emergencies] 

 

(1) To avoid a budgetary emergency, a federal law requiring the consent of the 

Bundesrat shall provide for: 

1. the continuing supervision of budgetary management of the Federation 

and the Länder by a joint body (Stability Council), 

2. the conditions and procedures for ascertaining the threat of a budgetary 

emergency, 

3. the principles for the establishment and administration of programs for 

taking care of budgetary emergencies. 

(2) From the year 2020, oversight of compliance with the provisions of paragraph 

(3) of Article 109 by the Federation and the Länder shall be entrusted to the 



Basic Law for the Federal Republic of Germany 

 57 

Stability Council. This oversight shall be focused on the provisions and proce-

dures regarding adherence to budgetary discipline from legal acts based on the 

Treaty on the Functioning of the European Union. 

(3) The decisions of the Stability Council and the accompanying documents shall 

be published. 

 

Article 110 

[Federal budget] 

 

(1) All revenues and expenditures of the Federation shall be included in the budget; 

in the case of federal enterprises and special trusts, only payments to or remit-

tances from them need be included. The budget shall be balanced with respect 

to revenues and expenditures. 

(2) The budget for one or more fiscal years shall be set forth in a law enacted before 

the beginning of the first year and making separate provision for each year. The 

law may provide that various parts of the budget apply to different periods of 

time, divided by fiscal years. 

(3) Bills to comply with the first sentence of paragraph (2) of this Article as well 

as bills to amend the Budget Act or the budget itself shall be submitted simul-

taneously to the Bundesrat and to the Bundestag; the Bundesrat shall be entitled 

to comment on such bills within six weeks or, in the case of amending bills, 

within three weeks. 

(4) The Budget Act may contain only such provisions as relate to federal revenues 

and expenditures and to the period for which it is enacted. The Budget Act may 

specify that its provisions shall expire only upon promulgation of the next 

Budget Act or, in the event of an authorisation pursuant to Article 115, at a 

later date. 

 

Article 111 

[Interim budget management] 

 

(1) If, by the end of a fiscal year, the budget for the following year has not been 

adopted by a law, the Federal Government, until such law comes into force, 

may make all expenditures that are necessary: 

(a) to maintain institutions established by a law and to carry out measures 

authorised by a law; 

(b) to meet the legal obligations of the Federation; 

(c) to continue construction projects, procurements and the provision of other 

benefits or services or to continue to make grants for these purposes, to 

the extent that amounts have already been appropriated in the budget of a 

previous year. 
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(2) To the extent that revenues based upon specific laws and derived from taxes or 

duties or other sources or the working capital reserves do not cover the expend-

itures referred to in paragraph (1) of this Article, the Federal Government may 

borrow the funds necessary to sustain current operations up to a maximum of 

one quarter of the total amount of the previous budget. 

 

 

Article 112 

[Extrabudgetary expenditures] 

 

Expenditures in excess of budgetary appropriations or for purposes not contemplated 

by the budget shall require the consent of the Federal Minister of Finance. Such 

consent may be given only in the event of an unforeseen and unavoidable necessity. 

Details may be regulated by a federal law. 

 

Article 113 

[Increase of expenditures] 

 

(1) Laws that increase the budget expenditures proposed by the Federal Govern-

ment or entail or will bring about new expenditures shall require the consent of 

the Federal Government. This requirement shall also apply to laws that entail 

or will bring about decreases in revenue. The Federal Government may demand 

that the Bundestag postpone its vote on bills to this effect. In this event the 

Federal Government shall submit its comments to the Bundestag within six 

weeks. 

(2) Within four weeks after the Bundestag has adopted such a law, the Federal 

Government may demand that it vote on the law a second time. 

(3) If the bill has become law pursuant to Article 78, the Federal Government may 

withhold its consent only within six weeks and only after having initiated the 

procedure provided for in the third and fourth sentences of paragraph (1) or in 

paragraph (2) of this Article. Upon the expiry of this period such consent shall 

be deemed to have been given. 

 

Article 114 

[Submission and auditing of accounts] 

 

(1) For the purpose of discharging the Federal Government, the Federal Minister 

of Finance shall submit annually to the Bundestag and to the Bundesrat an ac-

count for the preceding fiscal year of all revenues and expenditures as well as 

of assets and debts. 

(2) The Federal Court of Audit, whose members shall enjoy judicial independence, 

shall audit the account and determine whether public finances have been 

properly and efficiently administered by the Federation. For the purpose of the 
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audit pursuant to the first sentence of this paragraph, the Federal Court of Audit 

may also conduct surveys of authorities outside the federal administration; this 

shall also apply in cases in which the Federation allocates to the Länder ring-

fenced financing for the performance of tasks incumbent on the Länder. It shall 

submit an annual report directly to the Bundestag and the Bundesrat as well as 

to the Federal Government. In other respects the powers of the Federal Court 

of Audit shall be regulated by a federal law. 

 

Article 115 

[Limits of borrowing] 

 

(1) The borrowing of funds and the assumption of surety obligations, guarantees 

or other commitments that may lead to expenditures in future fiscal years shall 

require authorisation by a federal law specifying or permitting computation of 

the amounts involved. 

(2) Revenues and expenditures shall in principle be balanced without revenue from 

credits. This principle shall be satisfied when revenue obtained by the borrow-

ing of funds does not exceed 0.35 per cent in relation to the nominal gross 

domestic product. In addition, when economic developments deviate from nor-

mal conditions, effects on the budget in periods of upswing and downswing 

must be taken into account symmetrically. Deviations of actual borrowing from 

the credit limits specified under the first to third sentences are to be recorded 

on a control account; debits exceeding the threshold of 1.5 per cent in relation 

to the nominal gross domestic product are to be reduced in accordance with the 

economic cycle. The regulation of details, especially the adjustment of revenue 

and expenditures with regard to financial transactions and the procedure for the 

calculation of the yearly limit on net borrowing, taking into account the eco-

nomic cycle on the basis of a procedure for adjusting the cycle together with 

the control and balancing of deviations of actual borrowing from the credit 

limit, requires a federal law. In cases of natural catastrophes or unusual emer-

gency situations beyond governmental control and substantially harmful to the 

state’s financial capacity, these credit limits may be exceeded on the basis of a 

decision taken by a majority of the Members of the Bundestag. The decision 

must be combined with an amortisation plan. Repayment of the credits bor-

rowed under the sixth sentence must be accomplished within an appropriate 

period of time. 
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Xa. State of Defence 

 

Article 115a 

[Declaration of a state of defence] 

 

(1) Any determination that the federal territory is under attack by armed force or 

imminently threatened with such an attack (state of defence) shall be made by 

the Bundestag with the consent of the Bundesrat. Such determination shall be 

made on application of the Federal Government and shall require a two-thirds 

majority of the votes cast, which shall include at least a majority of the Mem-

bers of the Bundestag. 

(2) If the situation imperatively calls for immediate action and if insurmountable 

obstacles prevent the timely convening of the Bundestag or the Bundestag can-

not muster a quorum, the Joint Committee shall make this determination by a 

two-thirds majority of the votes cast, which shall include at least a majority of 

its members. 

(3) The determination shall be promulgated by the Federal President in the Federal 

Law Gazette pursuant to Article 82. If this cannot be done in time, promulga-

tion shall be effected in another manner; the determination shall be printed in 

the Federal Law Gazette as soon as circumstances permit. 

(4) If the federal territory is under attack by armed force, and if the competent 

federal authorities are not in a position at once to make the determination pro-

vided for in the first sentence of paragraph (1) of this Article, the determination 

shall be deemed to have been made and promulgated at the time the attack 

began. The Federal President shall announce that time as soon as circumstances 

permit. 

(5) If the determination of a state of defence has been promulgated, and if the fed-

eral territory is under attack by armed force, the Federal President, with the 

consent of the Bundestag, may issue declarations under international law re-

garding the existence of the state of defence. Under the conditions specified in 

paragraph (2) of this Article, the Joint Committee shall act in place of the Bun-

destag. 

 

Article 115b 

[Power of command of the Federal Chancellor] 

 

Upon the promulgation of a state of defence the power of command over the Armed 

Forces shall pass to the Federal Chancellor. 
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Article 115c 

[Extension of the legislative powers of the Federation] 

 

(1) The Federation shall have the right to legislate concurrently for a state of de-

fence even with respect to matters within the legislative powers of the Länder. 

Such laws shall require the consent of the Bundesrat. 

(2) To the extent required by circumstances during a state of defence, a federal law 

for a state of defence may: 

1. make temporary provisions concerning compensation in the event of ex-

propriation that deviate from the requirements of the second sentence of 

paragraph (3) of Article 14; 

2. establish a time limit for deprivations of freedom different from that spec-

ified in the third sentence of paragraph (2) and the first sentence of para-

graph (3) of Article 104, but not exceeding four days, for cases in which 

no judge has been able to act within the time limit that normally applies. 

(3) To the extent necessary to repel an existing or imminently threatened attack, a 

federal law for a state of defence may, with the consent of the Bundesrat, reg-

ulate the administration and finances of the Federation and the Länder without 

regard to Titles VIII, VIIIa and X of this Basic Law, provided that the viability 

of the Länder, municipalities, and associations of municipalities, especially 

with respect to financial matters, is assured. 

(4) Federal laws enacted pursuant to paragraph (1) or item 1 of paragraph (2) of 

this Article may, for the purpose of preparing for their enforcement, be applied 

even before a state of defence arises. 

 

Article 115d 

[Urgent bills] 

 

(1) During a state of defence the federal legislative process shall be governed by 

the provisions of paragraphs (2) and (3) of this Article without regard to the 

provisions of paragraph (2) of Article 76, the second sentence of paragraph (1) 

and paragraphs (2) to (4) of Article 77, Article 78 and paragraph (1) of Article 

82. 

(2) Federal Government bills that the Government designates as urgent shall be 

forwarded to the Bundesrat at the same time as they are submitted to the Bun-

destag. The Bundestag and the Bundesrat shall debate such bills in joint session 

without delay. Insofar as the consent of the Bundesrat is necessary for any such 

bill to become law, a majority of its votes shall be required. Details shall be 

regulated by rules of procedure adopted by the Bundestag and requiring the 

consent of the Bundesrat. 

(3) The second sentence of paragraph (3) of Article 115a shall apply to the prom-

ulgation of such laws, mutatis mutandis. 
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Article 115e 

[Joint Committee] 

 

(1) If, during a state of defence, the Joint Committee by a two-thirds majority of 

the votes cast, which shall include at least a majority of its members, deter-

mines that insurmountable obstacles prevent the timely convening of the Bun-

destag or that the Bundestag cannot muster a quorum, the Joint Committee shall 

occupy the position of both the Bundestag and the Bundesrat and shall exercise 

their powers as a single body. 

(2) This Basic Law may neither be amended nor abrogated nor suspended in whole 

or in part by a law enacted by the Joint Committee. The Joint Committee shall 

have no power to enact laws pursuant to the second sentence of paragraph (1) 

of Article 23, paragraph (1) of Article 24 or Article 29. 

 

Article 115f 

[Use of Federal Border Police – Extended powers of instruction] 

 

(1) During a state of defence the Federal Government, to the extent that circum-

stances require, may: 

1. employ the Federal Border Police throughout the federal territory; 

2. issue instructions not only to federal administrative authorities but also to 

Land governments and, if it deems the matter urgent, to Land authorities 

and may delegate this power to members of Land governments designated 

by it. 

(2) The Bundestag, the Bundesrat and the Joint Committee shall be informed with-

out delay of the measures taken in accordance with paragraph (1) of this Arti-

cle. 

 

Article 115g 

[Federal Constitutional Court] 

 

Neither the constitutional status nor the performance of the constitutional functions 

of the Federal Constitutional Court or its judges may be impaired. The law governing 

the Federal Constitutional Court may be amended by a law enacted by the Joint 

Committee only insofar as the Federal Constitutional Court agrees is necessary to 

ensure that it can continue to perform its functions. Pending the enactment of such a 

law, the Federal Constitutional Court may take such measures as are necessary to 

this end. Determinations by the Federal Constitutional Court pursuant to the second 

and third sentences of this Article shall be made by a majority of the judges present. 
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Article 115h 

[Expiry of electoral terms and terms of office] 

 

(1) Any electoral terms of the Bundestag or of parliamentary assemblies of the 

Länder that are due to expire during a state of defence shall end six months 

after the termination of the state of defence. A term of office of the Federal 

President that is due to expire during a state of defence and the exercise of his 

functions by the President of the Bundesrat in case of the premature vacancy 

of his office shall end nine months after the termination of the state of defence. 

The term of office of a member of the Federal Constitutional Court that is due 

to expire during a state of defence shall end six months after the termination of 

the state of defence. 

(2) Should it be necessary for the Joint Committee to elect a new Federal Chancel-

lor, it shall do so by the votes of a majority of its members; the Federal Presi-

dent shall propose a candidate to the Joint Committee. The Joint Committee 

may express its lack of confidence in the Federal Chancellor only by electing 

a successor by a two-thirds majority of its members. 

(3) The Bundestag shall not be dissolved while a state of defence exists. 

 

Article 115i 

[Powers of the Land governments] 

 

(1) If the competent federal bodies are not in a position to take the measures nec-

essary to avert the danger, and if the situation imperatively calls for immediate 

independent action in particular areas of the federal territory, the Land govern-

ments or the authorities or representatives they designate shall be authorised, 

within their respective spheres of competence, to take the measures provided 

for in paragraph (1) of Article 115f. 

(2) Any measures taken in accordance with paragraph (1) of this Article may be 

rescinded at any time by the Federal Government, or, with respect to Land au-

thorities and subordinate federal authorities, by Minister-Presidents of the Län-

der. 

 

Article 115k 

[Rank and duration of emergency provisions] 

 

(1) Laws enacted in accordance with Articles 115c, 115e and 115g, as well as stat-

utory instruments issued on the basis of such laws, shall suspend the operation 

of incompatible law so long as they are in effect. This provision shall not apply 

to earlier law enacted pursuant to Articles 115c, 115e or 115g. 

(2) Laws adopted by the Joint Committee, as well as statutory instruments issued 

on the basis of such laws, shall cease to have effect no later than six months 

after the termination of a state of defence. 
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(3) Laws containing provisions that diverge from Articles 91a, 91b, 104a, 106 and 

107 shall apply no longer than the end of the second fiscal year following the 

termination of a state of defence. After such termination they may, with the 

consent of the Bundesrat, be amended by a federal law so as to revert to the 

provisions of Titles VIIIa and X. 

 

Article 115l 

[Repeal of emergency measures – Conclusion of peace] 

 

(1) The Bundestag, with the consent of the Bundesrat, may at any time repeal laws 

enacted by the Joint Committee. The Bundesrat may demand that the Bundes-

tag reach a decision on this question. Any measures taken by the Joint Com-

mittee or by the Federal Government to avert a danger shall be rescinded if the 

Bundestag and the Bundesrat so decide. 

(2) The Bundestag, with the consent of the Bundesrat, may at any time, by a deci-

sion to be promulgated by the Federal President, declare a state of defence ter-

minated. The Bundesrat may demand that the Bundestag reach a decision on 

this question. A state of defence shall be declared terminated without delay if 

the conditions for determining it no longer exist. 

(3) The conclusion of peace shall be determined by a federal law. 

 

XI. Transitional and Concluding Provisions 

 

Article 116 

[Definition of “German” – Restoration of citizenship] 

 

(1) Unless otherwise provided by a law, a German within the meaning of this Basic 

Law is a person who possesses German citizenship or who has been admitted 

to the territory of the German Reich within the boundaries of 31 December 

1937 as a refugee or expellee of German ethnic origin or as the spouse or de-

scendant of such person. 

(2) Former German citizens who, between 30 January 1933 and 8 May 1945, were 

deprived of their citizenship on political, racial or religious grounds and their 

descendants shall, on application, have their citizenship restored. They shall be 

deemed never to have been deprived of their citizenship if they have established 

their domicile in Germany after 8 May 1945 and have not expressed a contrary 

intention. 
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Article 117 

[Suspended entry into force of two basic rights] 

 

(1) Law which is inconsistent with paragraph (2) of Article 3 of this Basic Law 

shall remain in force until adapted to that provision, but not beyond 31 March 

1953. 

(2) Laws that restrict freedom of movement in view of the present accommodation 

shortage shall remain in force until repealed by a federal law. 

 

Article 118 

[New delimitation of Baden and Württemberg] 

 

The division of the territory comprising Baden, Württemberg-Baden and Württem-

berg-Hohenzollern into Länder may be revised, without regard to the provisions of 

Article 29, by agreement between the Länder concerned. If no agreement is reached, 

the revision shall be effected by a federal law, which shall provide for an advisory 

referendum. 

 

Article 118a 

[New delimitation of Berlin and Brandenburg] 

 

The division of the territory comprising Berlin and Brandenburg into Länder may be 

revised, without regard to the provisions of Article 29, by agreement between the 

two Länder with the participation of their inhabitants who are entitled to vote. 

 

Article 119 

[Refugees and expellees] 

 

In matters relating to refugees and expellees, especially as regards their distribution 

among the Länder, the Federal Government, with the consent of the Bundesrat, may 

issue statutory instruments having the force of law, pending settlement of the matter 

by a federal law. In this connection the Federal Government may be authorised to 

issue individual instructions in particular cases. Unless time is of the essence, such 

instructions shall be addressed to the highest Land authorities. 

 

Article 120 

[Occupation costs – Burdens resulting from the war] 

 

(1) The Federation shall finance the expenditures for occupation costs and other 

internal and external burdens resulting from the war, as regulated in detail by 

federal laws. To the extent that these war burdens were regulated by federal 

laws on or before 1 October 1969, the Federation and the Länder shall finance 

such expenditures in the proportion established by such federal laws. Insofar 
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as expenditures for such of these war burdens as neither have been nor will be 

regulated by federal laws were met on or before 1 October 1965 by Länder, 

municipalities (associations of municipalities) or other entities performing 

functions of the Länder or municipalities, the Federation shall not be obliged 

to finance them even after that date. The Federation shall be responsible for 

subsidies towards meeting the costs of social security, including unemploy-

ment insurance and public assistance to the unemployed. The distribution of 

war burdens between the Federation and the Länder prescribed by this para-

graph shall not be construed to affect any law regarding claims for compensa-

tion for consequences of the war. 

(2) Revenue shall pass to the Federation at the time it assumes responsibility for 

the expenditures referred to in this Article. 

 

Article 120a 

[Equalisation of burdens] 

 

(1) Laws implementing the equalisation of burdens may, with the consent of the 

Bundesrat, provide that, with respect to equalisation payments, they shall be 

executed partly by the Federation and partly by the Länder acting on federal 

commission and that the relevant powers vested in the Federal Government and 

the competent highest federal authorities by virtue of Article 85 shall be wholly 

or partly delegated to the Federal Equalisation of Burdens Office. In exercising 

these powers, the Federal Equalisation of Burdens Office shall not require the 

consent of the Bundesrat; except in urgent cases, its instructions shall be given 

to the highest Land authorities (Land Equalisation of Burdens Offices). 

(2) The second sentence of paragraph (3) of Article 87 shall not be affected by this 

provision. 

 

Article 121 

[Definition of “majority of the members”] 

 

Within the meaning of this Basic Law, a majority of the Members of the Bundestag 

and a majority of the members of the Federal Convention shall be a majority of the 

number of their members specified by a law. 

 

Article 122 

[Date of transmission of legislative powers] 

 

(1) From the date on which the Bundestag first convenes, laws shall be enacted 

only by the legislative bodies recognised by this Basic Law. 

(2) Legislative bodies and institutions participating in the legislative process in an 

advisory capacity whose competence expires by virtue of paragraph (1) of this 

Article shall be dissolved as of that date. 
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Article 123 

[Continued applicability of pre-existing law] 

 

(1) Law in force before the Bundestag first convenes shall remain in force insofar 

as it does not conflict with this Basic Law. 

(2) Subject to all rights and objections of interested parties, treaties concluded by 

the German Reich concerning matters within the legislative competence of the 

Länder under this Basic Law shall remain in force, provided they are and con-

tinue to be valid under general principles of law, until new treaties are con-

cluded by the authorities competent under this Basic Law or until they are in 

some other way terminated pursuant to their provisions. 

 

Article 124 

[Continued applicability of law within the scope of exclusive legislative power] 

 

Law regarding matters subject to the exclusive legislative power of the Federation 

shall become federal law in the area in which it applies. 

 

Article 125 

[Continued applicability of law within the scope of concurrent legislative 

power] 

 

Law regarding matters subject to the concurrent legislative power of the Federation 

shall become federal law in the area in which it applies: 

1. insofar as it applies uniformly within one or more occupation zones; 

2. insofar as it is law by which former Reich law has been amended since 8 

May 1945. 

 

 

Article 125a 

[Continued applicability of federal law – Replacement by Land law] 

 

(1) Law that was enacted as federal law but that, by virtue of the amendment of 

paragraph (1) of Article 74, the insertion of the seventh sentence of paragraph 

(1) of Article 84, of the second sentence of paragraph (1) of Article 85 or of the 

second sentence of paragraph (2a) of Article 105 or because of the repeal of 

Articles 74a, 75 or the second sentence of paragraph (3) of Article 98, could no 

longer be enacted as federal law shall remain in force as federal law. It may be 

superseded by Land law. 

(2) Law that was enacted pursuant to paragraph (2) of Article 72 as it stood up to 

15 November 1994 but which, because of the amendment of paragraph (2) of 

Article 72, could no longer be enacted as federal law shall remain in force as 

federal law. A federal law may provide that it may be superseded by Land law. 
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(3) Law that has been enacted as Land law but which, because of the amendment 

of Article 73, could not be enacted any longer as Land law shall continue in 

force as Land law. It may be superseded by federal law. 

 

Article 125b 

[Continued applicability of framework laws – Deviation power of the Länder] 

 

(1) Law that was enacted pursuant to Article 75 as it stood up to 1 September 2006 

and which could be enacted as federal law even after this date shall remain in 

force as federal law. The powers and duties of the Länder to legislate shall, in 

this regard, remain unaffected. In the areas referred to in the first sentence of 

paragraph (3) of Article 72 the Länder may enact regulations that deviate from 

this law; however, in those areas covered by items 2, 5 and 6 of the first sen-

tence of Article 72 the Länder may do so only if and insofar as the Federation 

has made use of its power to legislate after 1 September 2006, in those areas 

covered by items 2 and 5 beginning at the latest on 1 January 2010, in cases 

under item 6 beginning at the latest on 1 August 2008. 

(2) The Länder may enact regulations derogating from federal regulations enacted 

pursuant to paragraph (1) of Article 84 as it stood up to 1 September 2006; up 

to 31 December 2008, however, they may derogate from regulations on admin-

istrative procedure only if, after 1 September 2006, regulations on administra-

tive procedure in the relevant federal law have been amended. 

 

Article 125c 

[Continued applicability of law within the scope of joint tasks] 

 

(1) Law that was enacted by virtue of paragraph (2) of Article 91a in conjunction 

with item 1 of paragraph (1) as it stood up to 1 September 2006 shall continue 

in force until 31 December 2006. 

(2) The rules enacted in the areas of municipal transport financing and promotion 

of social housing by virtue of paragraph (4) of Article 104a as it stood up to 1 

September 2006 shall remain in force until 31 December 2006. The rules en-

acted on municipal transport financing for special programmes pursuant to par-

agraph (1) of section 6 of the Municipal Transport Infrastructure Financing 

Act, as well as the other rules enacted by the Act of 20 December 2001 gov-

erning the Federal Financing of Seaports in Bremen, Hamburg, Mecklenburg-

Western Pomerania, Lower Saxony and Schleswig-Holstein under paragraph 

(4) of Article 104a of the Basic Law as it stood up to 1 September 2006 shall 

continue in force until their repeal. Amendment of the Municipal Transport 

Infrastructure Financing Act shall be permissible. The fourth sentence of para-

graph (2) of Article 104b shall apply, mutatis mutandis. The other rules enacted 

in accordance with paragraph (4) of Article 104a of the Basic Law as it stood 
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up to 1 September 2006 shall continue in force until 31 December 2019, pro-

vided no earlier repeal has been or is determined. 

(3) The fifth sentence of paragraph (2) of Article 104b shall apply for the first time 

to regulations that enter into force after 31 December 2019. 

 

Article 126 

[Determination about continued applicability of law as federal law] 

 

Disagreements concerning the continued applicability of law as federal law shall be 

resolved by the Federal Constitutional Court. 

 

Article 127 

[Extension of law to the French zone and to Berlin] 

 

Within one year after promulgation of this Basic Law the Federal Government, with 

the consent of the governments of the Länder concerned, may extend to the Länder 

of Baden, Greater Berlin, Rhineland-Palatinate and Württemberg-Hohenzollern any 

law of the Administration of the Combined Economic Area, insofar as it remains in 

force as federal law under Article 124 or 125. 

 

Article 128 

[Continued authority to issue instructions] 

 

Insofar as law that remains in force grants authority to issue instructions within the 

meaning of paragraph (5) of Article 84, this authority shall remain in existence until 

a law otherwise provides. 

 

Article 129 

[Continued authority to issue legal acts] 

 

(1) Insofar as legal provisions that remain in force as federal law grant authority to 

issue statutory instruments or general administrative rules or to make adminis-

trative decisions in individual cases, such powers shall pass to the authorities 

that henceforth have competence over the subject matter. In cases of doubt the 

Federal Government shall decide in agreement with the Bundesrat; such deci-

sions shall be published. 

(2) Insofar as legal provisions that remain in force as Land law grant such author-

ity, it shall be exercised by the authorities competent under Land law. 

(3) Insofar as legal provisions within the meaning of paragraphs (1) and (2) of this 

Article grant authority to amend or supplement the provisions themselves or to 

issue legal provisions that have the force of laws, such authority shall be 

deemed to have expired. 
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(4) The provisions of paragraphs (1) and (2) of this Article shall apply, mutatis 

mutandis,to legal provisions that refer to provisions no longer in force or to 

institutions no longer in existence. 

 

Article 130 

[Transfer of existing administrative institutions] 

 

(1) Administrative agencies and other institutions that serve the public administra-

tion or the administration of justice and are not based on Land law or on agree-

ments between Länder, as well as the Administrative Union of South West 

German Railways and the Administrative Council for Postal and Telecommu-

nications Services for the French Occupation Zone, shall be placed under the 

control of the Federal Government. The Federal Government, with the consent 

of the Bundesrat, shall provide for their transfer, dissolution or liquidation. 

(2) The supreme disciplinary authority for the personnel of these administrative 

bodies and institutions shall be the competent Federal Minister. 

(3) Corporations and institutions under public law not directly subordinate to a 

Land nor based on agreements between Länder shall be under the supervision 

of the competent highest federal authority. 

 

Article 131 

[Persons formerly in the public service] 

 

The legal relations of persons, including refugees and expellees, who on 8 May 1945 

were employed in the public service, have left the service for reasons other than 

those recognised by civil service regulations or collective bargaining agreements and 

have not yet been reinstated or are employed in positions that do not correspond to 

those they previously held shall be regulated by a federal law. The same shall apply, 

mutatis mutandis, to persons, including refugees and expellees, who on 8 May 1945 

were entitled to pensions and related benefits and who for reasons other than those 

recognised by civil service regulations or collective bargaining agreements no longer 

receive any such pension or related benefits. Until the pertinent federal law takes 

effect, no legal claims may be made, unless Land law otherwise provides. 

 

Article 132 

[Retirement of civil servants] 

 

(1) Civil servants and judges who enjoy life tenure when this Basic Law takes ef-

fect may, within six months after the Bundestag first convenes, be retired, sus-

pended or transferred to lower-salaried positions if they lack the personal or 

professional aptitude for their present positions. This provision shall apply, mu-

tatis mutandis, to salaried public employees other than civil servants or judges 
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whose employment cannot be terminated at will. In the case of salaried em-

ployees whose employment may be terminated at will, notice periods longer 

than those set by collective bargaining agreements may be rescinded within the 

same period. 

(2) The preceding provision shall not apply to members of the public service who 

are unaffected by the provisions regarding “Liberation from National Socialism 

and Militarism” or who are recognised victims of National Socialism, save on 

important personal grounds. 

(3) Persons affected may have recourse to the courts in accordance with paragraph 

(4) of Article 19. 

(4) Details shall be specified by a statutory instrument issued by the Federal Gov-

ernment with the consent of the Bundesrat. 

 

Article 133 

[Succession to the Administration of the Combined Economic Area] 

 

The Federation shall succeed to the rights and duties of the Administration of the 

Combined Economic Area. 

 

Article 134 

[Succession to Reich assets] 

 

(1) Reich assets shall, in principle, become federal assets. 

(2) Insofar as such assets were originally intended to be used principally for ad-

ministrative tasks not entrusted to the Federation under this Basic Law, they 

shall be transferred without compensation to the authorities now entrusted with 

such tasks, and to the extent that such assets are now being used, not merely 

temporarily, for administrative tasks that under this Basic Law are now per-

formed by the Länder, they shall be transferred to the Länder. The Federation 

may also transfer other assets to the Länder. 

(3) Assets that were placed at the disposal of the Reich without compensation by 

Länder or municipalities (associations of municipalities) shall revert to those 

Länder or municipalities (associations of municipalities) insofar as the Feder-

ation does not require them for its own administrative purposes. 

(4) Details shall be regulated by a federal law requiring the consent of the Bundes-

rat. 

 

Article 135 

[Assets in case of territorial changes between the Länder] 

 

(1) If, after 8 May 1945 and before the effective date of this Basic Law, an area 

has passed from one Land to another, the Land to which the area now belongs 
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shall be entitled to the assets of the Land to which it previously belonged that 

are located in that area. 

(2) The assets of Länder or of other corporations or institutions established under 

public law that no longer exist, insofar as they were originally intended to be 

used principally for administrative tasks or are now being so used, not merely 

temporarily, shall pass to the Land, corporation or institution that now performs 

those tasks. 

(3) Real property of Länder that no longer exist, including appurtenances, shall 

pass to the Land within which it is located, insofar as it is not among the assets 

already referred to in paragraph (1) of this Article. 

(4) Insofar as an overriding interest of the Federation or the particular interest of a 

region requires, a federal law may depart from the rules prescribed by para-

graphs (1) to (3) of this Article. 

(5) In all other respects, the succession to and disposition of assets, insofar as it 

has not been effected before 1 January 1952 by agreement between the affected 

Länder or corporations or institutions established under public law, shall be 

regulated by a federal law requiring the consent of the Bundesrat. 

(6) Holdings of the former Land of Prussia in enterprises established under private 

law shall pass to the Federation. Details shall be regulated by a federal law, 

which may also depart from this provision. 

(7) Insofar as assets that, on the effective date of this Basic Law, would devolve 

upon a Land or a corporation or institution established under public law pursu-

ant to paragraphs (1) to (3) of this Article have been disposed of by or pursuant 

to a Land law or in any other manner by the party thus entitled, the transfer of 

assets shall be deemed to have taken place before such disposition. 

 

Article 135a 

[Old debts] 

 

(1) Federal legislation enacted pursuant to paragraph (4) of Article 134 or para-

graph (5) of Article 135 may also provide that the following debts shall not be 

discharged, or that they shall be discharged only in part: 

1. debts of the Reich, of the former Land of Prussia, or of such other corpo-

rations and institutions established under public law as no longer exist; 

2. such debts of the Federation or of corporations and institutions established 

under public law as are connected with the transfer of assets pursuant to 

Article 89, 90, 134 or 135 and such debts of these bodies as arise from 

measures taken by the bodies designated in item 1; 

3. such debts of the Länder or municipalities (associations of municipalities) 

as have arisen from measures taken by them before 1 August 1945 within 

the framework of administrative functions incumbent upon or delegated 

by the Reich to comply with orders of the occupying powers or to termi-

nate a state of emergency resulting from the war. 
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(2) Paragraph (1) of this Article shall apply, mutatis mutandis, to debts of the Ger-

man Democratic Republic or its institutions as well as to debts of the Federation 

or other corporations and institutions established under public law that are con-

nected with the transfer of assets of the German Democratic Republic to the 

Federation, Länder or municipalities, and to debts arising from measures taken 

by the German Democratic Republic or its institutions. 

 

Article 136 

[First convening of the Bundesrat] 

 

(1) The Bundesrat shall convene for the first time on the day on which the Bun-

destag first convenes. 

(2) Until the election of the first Federal President, his powers shall be exercised 

by the President of the Bundesrat. He shall not have authority to dissolve the 

Bundestag. 

 

Article 137 

[Right of state employees to stand for election] 

 

(1) The right of civil servants, other salaried public employees, professional or vol-

unteer members of the Armed Forces and judges to stand for election in the 

Federation, in the Länder or in the municipalities may be restricted by a law. 

(2) The election of the first Bundestag, of the first Federal Convention and of the 

first Federal President shall be governed by an electoral law to be enacted by 

the Parliamentary Council. 

(3) Until the Federal Constitutional Court is established, its authority under para-

graph (2) of Article 41 shall be exercised by the German High Court for the 

Combined Economic Area, which shall make determinations in accordance 

with its procedural rules. 

 

Article 138 

[South German notaries] 

 

Changes in the rules governing the notarial profession as it now exists in the Länder 

of Baden, Bavaria, Württemberg-Baden and Württemberg-Hohenzollern shall re-

quire the consent of the governments of these Länder. 

 

Article 139 

[Continued applicability of denazification provisions] 

 

The legal provisions enacted for the “Liberation of the German People from National 

Socialism and Militarism” shall not be affected by the provisions of this Basic Law. 
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Article 140 

[Law of religious denominations] 

 

The provisions of Articles 136, 137, 138, 139 and 141 of the German Constitution 

of 11 August 1919 shall be an integral part of this Basic Law. 

 

Article 141 

[“Bremen Clause”] 

 

The first sentence of paragraph (3) of Article 7 shall not apply in any Land in which 

Land law otherwise provided on 1 January 1949. 

 

Article 142 

[Reservation in favour of basic rights in Land constitutions] 

 

Notwithstanding Article 31, provisions of Land constitutions shall also remain in 

force insofar as they guarantee basic rights in conformity with Articles 1 to 18 of 

this Basic Law. 

 

Article 142a 

(repealed) 

 

Article 143 

[Duration of derogations from the Basic Law] 

 

(1) The law in the territory specified in Article 3 of the Unification Treaty may 

derogate from provisions of this Basic Law for a period extending no later than 

31 December 1992 insofar and so long as disparate circumstances make full 

compliance impossible. Derogations may not violate paragraph (2) of Article 

19 and must be compatible with the principles specified in paragraph (3) of 

Article 79. 

(2) Derogations from Titles II, VIII, VIIIa, IX, X and XI shall be permissible for a 

period extending to no later than 31 December 1995. 

(3) Independently of paragraphs (1) and (2) of this Article, Article 41 of the Uni-

fication Treaty and the rules for its implementation shall also remain in effect 

insofar as they provide for the irreversibility of acts interfering with property 

rights in the territory specified in Article 3 of this Treaty. 

 

Article 143a 

[Exclusive legislative power concerning federal railways] 

 

(1) The Federation shall have exclusive power to legislate with respect to all mat-

ters arising from the transformation of federal railways administered by the 
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Federation into business enterprises. Paragraph (5) of Article 87e shall apply, 

mutatis mutandis. Civil servants employed by federal railways may be assigned 

by a law to render services to federal railways established under private law 

without prejudice to their legal status or the responsibility of their employer. 

(2) Laws enacted pursuant to paragraph (1) of this Article shall be executed by the 

Federation. 

(3) The Federation shall continue to be responsible for local passenger services of 

the former federal railways until 31 December 1995. The same shall apply to 

the corresponding functions of rail transport administration. Details shall be 

regulated by a federal law requiring the consent of the Bundesrat. 

 

Article 143b 

[Transformation of the Deutsche Bundespost] 

 

(1) The special trust Deutsche Bundespost shall be transformed into enterprises 

under private law in accordance with a federal law. The Federation shall have 

exclusive power to legislate with respect to all matters arising from this trans-

formation. 

(2) The exclusive rights of the Federation existing before the transformation may 

be transferred by a federal law for a transitional period to the enterprises that 

succeed to the Deutsche Bundespost Postdienst and to the Deutsche Bun-

despost Telekom. The Federation may not surrender its majority interest in the 

enterprise that succeeds to the Deutsche Bundespost Postdienst until at least 

five years after the law takes effect. To do so shall require a federal law with 

the consent of the Bundesrat. 

(3) Federal civil servants employed by the Deutsche Bundespost shall be given 

positions in the private enterprises that succeed to it, without prejudice to their 

legal status or the responsibility of their employer. The enterprises shall exer-

cise the employer’s authority. Details shall be regulated by a federal law. 

 

Article 143c 

[Compensation for the cessation of joint tasks] 

 

(1) From 1 January 2007 until 31 December 2019, the Länder shall be entitled to 

receive annual payments from the federal budget as compensation for losing 

the Federation’s financial contributions resulting from the abolition of the joint 

tasks of extension and construction of institutions of higher education, includ-

ing university hospitals and educational planning, as well as for losing financial 

assistance for the improvement of municipal traffic infrastructure and for the 

promotion of social housing. Until 31 December 2013, these amounts are to be 

determined by averaging the financial share of the Federation for the years 

2000 to 2008. 
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(2) Until 31 December 2013, the payments pursuant to paragraph (1) shall be dis-

tributed among the Länder in the form of: 

1. fixed annual payments the amounts of which shall be determined accord-

ing to the average share of each Land during the period 2000 to 2003; 

2. payments earmarked for the functional area of the former joint financing. 

(3) Until the end of 2013, the Federation and the Länder shall review the extent to 

which the financing allotted to individual Länder pursuant to paragraph (1) is 

still appropriate and necessary for the discharge of their tasks. Beginning on 1 

January 2014, the earmarking pursuant to item 2 of paragraph (2) of the finan-

cial means allotted under paragraph (1) shall cease; the earmarking for the vol-

ume of the means for investment purposes shall remain unchanged. Agree-

ments resulting from Solidarity Pact II shall remain unaffected. 

(4) Details shall be regulated by a federal law which shall require the consent of 

the Bundesrat. 

 

Article 143d 

[Transitional provisions relating to consolidation assistance] 

 

(1) Articles 109 and 115 in the version in force until 31 July 2009 shall apply for 

the last time to the 2010 budget. Articles 109 and 115 in the version in force as 

from 1 August 2009 shall apply for the first time to the 2011 budget; debit 

authorisations existing on 31 December 2010 for special trusts already estab-

lished shall remain unaffected. In the period from 1 January 2011 to 31 De-

cember 2019, the Länder may, in accordance with their applicable legal regu-

lations, derogate from the provisions of paragraph (3) of Article 109. The budg-

ets of the Länder are to be planned in such a way that the 2020 budget fulfils 

the requirements of the fifth sentence of paragraph (3) of Article 109. In the 

period from 1 January 2011 to 31 December 2015, the Federation may derogate 

from the provisions of the second sentence of paragraph (2) of Article 115. The 

reduction of the existing deficits should begin with the 2011 budget. The annual 

budgets are to be planned in such a way that the 2016 budget satisfies the re-

quirement of the second sentence of paragraph (2) of Article 115; details shall 

be regulated by federal law. 

(2) As assistance for compliance with the provisions of paragraph (3) of Article 

109 after 1 January 2020, the Länder of Berlin, Bremen, Saarland, Saxony-

Anhalt and Schleswig-Holstein may receive, for the period 2011 to 2019, con-

solidation assistance from the federal budget in the global amount of 800 mil-

lion euros annually. The respective amounts are 300 million euros for Bremen, 

260 million euros for Saarland and 80 million euros each for Berlin, Saxony-

Anhalt, and Schleswig-Holstein. The assistance payments shall be allocated on 

the basis of an administrative agreement under the terms of a federal law re-

quiring the consent of the Bundesrat. These grants require a complete reduction 

of financial deficits by the end of 2020. The details, especially the annual steps 
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to be taken to reduce financial deficits and the supervision of the reduction of 

financial deficits by the Stability Council, along with the consequences entailed 

in case of failure to carry out the step-by-step reduction, shall be regulated by 

a federal law requiring the consent of the Bundesrat and by an administrative 

agreement. Consolidation assistance shall not be granted concurrently with re-

development assistance awarded on the grounds of an extreme budgetary emer-

gency. 

(3) The financial burden resulting from the granting of the consolidation assistance 

shall be borne equally by the Federation and the Länder, to be financed from 

their share of revenue from the turnover tax. Details shall be regulated by a 

federal law requiring the consent of the Bundesrat. 

(4) As assistance for future autonomous compliance with the provisions of para-

graph (3) of Article 109, the Länder of Bremen and Saarland may receive re-

development assistance from the federal budget in the global amount of 800 

million euros annually from 1 January 2020. To this end, the Länder shall adopt 

measures to reduce excessive debts and to strengthen their economic and fi-

nancial capacity. Details shall be regulated by a federal law requiring the con-

sent of the Bundesrat. This redevelopment assistance shall not be granted con-

currently with redevelopment assistance awarded on the grounds of an extreme 

budgetary emergency. 

 

Article 143e 

[Federal motorways, transformation of commissioned administration] 

 

(1) Notwithstanding the provisions of paragraph (2) of Article 90, the federal mo-

torways shall be administered on federal commission by the Länder or such 

self-governing bodies as are competent under Land law until no later than 31 

December 2020. The Federation shall regulate the transformation from com-

missioned administration to federal administration under paragraphs (2) and 

(4) of Article 90 by means of a federal law requiring the consent of the Bun-

desrat. 

(2) At the request of a Land, to be made by 31 December 2018, the Federation, 

notwithstanding the provisions of paragraph (2) of Article 90, shall assume ad-

ministrative responsibility for the other federal trunk roads, insofar as they lie 

within the territory of that Land, with effect from 1 January 2021. 

(3) By a federal law with the consent of the Bundesrat, it may be regulated that a 

Land, upon application, takes over, on commission of the Federation, the func-

tion of administering plan approval and planning permission for the construc-

tion and alteration of federal motorways and other federal trunk roads for which 

the Federation has assumed administrative responsibility under paragraph (4) 

of Article 90 or paragraph (2) of Article 143e and on what conditions this func-

tion may be transferred back. 
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Article 143f 

[Financial relations within the federal system of government] 

 

Article 143d, the Act regulating Revenue Sharing between the Federation and the 

Länder (Financial Equalisation Act) and other laws enacted on the basis of paragraph 

(2) of Article 107 as it stands from 1 January 2020 shall expire if, after 31 December 

2030, the Federal Government, the Bundestag or at least three Länder acting jointly 

have requested negotiations on a restructuring of financial relations within the fed-

eral system of government and, when five years have elapsed since the Federal Pres-

ident was notified of the negotiation request made by the Federal Government, the 

Bundestag or the Länder, no statutory restructuring of financial relations within the 

federal system of government has entered into force. The expiry date shall be pub-

lished in the Federal Law Gazette. 

 

Article 143g 

[Continued applicability of Article 107] 

 

For the regulation of the distribution of tax revenue, of financial equalisation be-

tween Länder and of federal supplementary grants, Article 107 as it stood until the 

entry into force of the Basic Law Amendment Act of 13 July 2017 shall continue to 

be applied until 31 December 2019. 

 

Article 144 

[Ratification of the Basic Law – Berlin] 

 

(1) This Basic Law shall require ratification by the parliaments of two thirds of the 

German Länder in which it is initially to apply. 

(2) Insofar as the application of this Basic Law is subject to restrictions in any Land 

listed in Article 23 or in any part thereof, such Land or part thereof shall have 

the right to send representatives to the Bundestag in accordance with Article 

38 and to the Bundesrat in accordance with Article 50. 

 

Article 145 

[Entry into force of the Basic Law] 

 

(1) The Parliamentary Council, with the participation of the members for Greater 

Berlin, shall confirm the ratification of this Basic Law in public session and 

shall certify and promulgate it. 

(2) This Basic Law shall take effect at the end of the day on which it is promul-

gated. 

(3) It shall be published in the Federal Law Gazette. 
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Article 146 

[Duration of the Basic Law] 

 

This Basic Law, which, since the achievement of the unity and freedom of Germany, 

applies to the entire German people, shall cease to apply on the day on which a con-

stitution freely adopted by the German people takes effect. 
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PREAMBLE 

 

HIS MAJESTY THE KING OF THE BELGIANS, HER MAJESTY THE QUEEN 

OF DENMARK, THE PRESIDENT OF THE FEDERAL REPUBLIC OF GER-

MANY, THE PRESIDENT OF IRELAND, THE PRESIDENT OF THE HEL-

LENIC REPUBLIC, HIS MAJESTY THE KING OF SPAIN, THE PRESIDENT 

OF THE FRENCH REPUBLIC, THE PRESIDENT OF THE ITALIAN REPUB-

LIC, HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG, HER 

MAJESTY THE QUEEN OF THE NETHERLANDS, THE PRESIDENT OF THE 

PORTUGUESE REPUBLIC, HER MAJESTY THE QUEEN OF THE UNITED 

KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND,1 

 

RESOLVED to mark a new stage in the process of European integration undertaken 

with the establishment of the European Communities, 

 

DRAWING INSPIRATION from the cultural, religious and humanist inheritance of 

Europe, from which have developed the universal values of the inviolable and inal-

ienable rights of the human person, freedom, democracy, equality and the rule of 

law, 

 

RECALLING the historic importance of the ending of the division of the European 

continent and the need to create firm bases for the construction of the future Europe, 

 

CONFIRMING their attachment to the principles of liberty, democracy and respect 

for human rights and fundamental freedoms and of the rule of law, 

 

CONFIRMING their attachment to fundamental social rights as defined in the Eu-

ropean Social Charter signed at Turin on 18 October 1961 and in the 1989 Commu-

nity Charter of the Fundamental Social Rights of Workers, 

 

DESIRING to deepen the solidarity between their peoples while respecting their his-

tory, their culture and their traditions, 

 

DESIRING to enhance further the democratic and efficient functioning of the insti-

tutions so as to enable them better to carry out, within a single institutional frame-

work, the tasks entrusted to them, 

 

 
1  The Republic of Bulgaria, the Czech Republic, the Republic of Estonia, the Republic of 

Croatia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the 

Republic of Hungary, the Republic of Malta, the Republic of Austria, the Republic of 

Poland, Romania, the Republic of Slovenia, the Slovak Republic, the Republic of Fin-

land and the Kingdom of Sweden have since become members of the European Union. 
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RESOLVED to achieve the strengthening and the convergence of their economies 

and to establish an economic and monetary union including, in accordance with the 

provisions of this Treaty and of the Treaty on the Functioning of the European Un-

ion, a single and stable currency, 

 

DETERMINED to promote economic and social progress for their peoples, taking 

into account the principle of sustainable development and within the context of the 

accomplishment of the internal market and of reinforced cohesion and environmen-

tal protection, and to implement policies ensuring that advances in economic inte-

gration are accompanied by parallel progress in other fields, 

 

RESOLVED to establish a citizenship common to nationals of their countries, 

 

RESOLVED to implement a common foreign and security policy including the pro-

gressive framing of a common defence policy, which might lead to a common de-

fence in accordance with the provisions of Article 42, thereby reinforcing the Euro-

pean identity and its independence in order to promote peace, security and progress 

in Europe and in the world, 

 

RESOLVED to facilitate the free movement of persons, while ensuring the safety 

and security of their peoples, by establishing an area of freedom, security and justice, 

in accordance with the provisions of this Treaty and of the Treaty on the Functioning 

of the European Union, 

 

RESOLVED to continue the process of creating an ever closer union among the 

peoples of Europe, in which decisions are taken as closely as possible to the citizen 

in accordance with the principle of subsidiarity, 

 

IN VIEW of further steps to be taken in order to advance European integration, 

 

HAVE DECIDED to establish a European Union and to this end have designated as 

their Plenipotentiaries: 

 

(List of plenipotentiaries not reproduced) 

 

WHO, having exchanged their full powers, found in good and due form, have agreed 

as follows: 
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TITLE I 

COMMON PROVISIONS 

 

Article 1 

(ex Article 1 TEU)2 

 

By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves 

a EUROPEAN UNION, hereinafter called ‘the Union’, on which the Member States 

confer competences to attain objectives they have in common. 

This Treaty marks a new stage in the process of creating an ever closer union among 

the peoples of Europe, in which decisions are taken as openly as possible and as 

closely as possible to the citizen. 

The Union shall be founded on the present Treaty and on the Treaty on the Func-

tioning of the European Union (hereinafter referred to as ‘the Treaties’). Those two 

Treaties shall have the same legal value. The Union shall replace and succeed the 

European Community. 

 

Article 2 

 

The Union is founded on the values of respect for human dignity, freedom, democ-

racy, equality, the rule of law and respect for human rights, including the rights of 

persons belonging to minorities. These values are common to the Member States in 

a society in which pluralism, non-discrimination, tolerance, justice, solidarity and 

equality between women and men prevail. 

 

Article 3 

(ex Article 2 TEU) 

 

1. The Union's aim is to promote peace, its values and the well-being of its peo-

ples. 

2. The Union shall offer its citizens an area of freedom, security and justice with-

out internal frontiers, in which the free movement of persons is ensured in con-

junction with appropriate measures with respect to external border controls, 

asylum, immigration and the prevention and combating of crime. 

3. The Union shall establish an internal market. It shall work for the sustainable 

development of Europe based on balanced economic growth and price stability, 

a highly competitive social market economy, aiming at full employment and 

social progress, and a high level of protection and improvement of the quality 

of the environment. It shall promote scientific and technological advance. 

 
2  These references are merely indicative. For more ample information, please refer to the 

tables of equivalences between the old and the new numbering of the Treaties. 
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It shall combat social exclusion and discrimination, and shall promote social 

justice and protection, equality between women and men, solidarity between 

generations and protection of the rights of the child. 

It shall promote economic, social and territorial cohesion, and solidarity among 

Member States. 

It shall respect its rich cultural and linguistic diversity, and shall ensure that 

Europe's cultural heritage is safeguarded and enhanced. 

4. The Union shall establish an economic and monetary union whose currency is 

the euro. 

5. In its relations with the wider world, the Union shall uphold and promote its 

values and interests and contribute to the protection of its citizens. It shall con-

tribute to peace, security, the sustainable development of the Earth, solidarity 

and mutual respect among peoples, free and fair trade, eradication of poverty 

and the protection of human rights, in particular the rights of the child, as well 

as to the strict observance and the development of international law, including 

respect for the principles of the United Nations Charter. 

6. The Union shall pursue its objectives by appropriate means commensurate with 

the competences which are conferred upon it in the Treaties. 

 

Article 4 

 

1. In accordance with Article 5, competences not conferred upon the Union in the 

Treaties remain with the Member States. 

2. The Union shall respect the equality of Member States before the Treaties as 

well as their national identities, inherent in their fundamental structures, polit-

ical and constitutional, inclusive of regional and local self-government. It shall 

respect their essential State functions, including ensuring the territorial integ-

rity of the State, maintaining law and order and safeguarding national security. 

In particular, national security remains the sole responsibility of each Member 

State. 

3. Pursuant to the principle of sincere cooperation, the Union and the Member 

States shall, in full mutual respect, assist each other in carrying out tasks which 

flow from the Treaties. 

The Member States shall take any appropriate measure, general or particular, 

to ensure fulfilment of the obligations arising out of the Treaties or resulting 

from the acts of the institutions of the Union. 

The Member States shall facilitate the achievement of the Union's tasks and 

refrain from any measure which could jeopardise the attainment of the Union's 

objectives. 
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Article 5 

(ex Article 5 TEC) 

 

1. The limits of Union competences are governed by the principle of conferral. 

The use of Union competences is governed by the principles of subsidiarity and 

proportionality. 

2. Under the principle of conferral, the Union shall act only within the limits of 

the competences conferred upon it by the Member States in the Treaties to at-

tain the objectives set out therein. Competences not conferred upon the Union 

in the Treaties remain with the Member States. 

3. Under the principle of subsidiarity, in areas which do not fall within its exclu-

sive competence, the Union shall act only if and in so far as the objectives of 

the proposed action cannot be sufficiently achieved by the Member States, ei-

ther at central level or at regional and local level, but can rather, by reason of 

the scale or effects of the proposed action, be better achieved at Union level. 

The institutions of the Union shall apply the principle of subsidiarity as laid 

down in the Protocol on the application of the principles of subsidiarity and 

proportionality. National Parliaments ensure compliance with the principle of 

subsidiarity in accordance with the procedure set out in that Protocol. 

4. Under the principle of proportionality, the content and form of Union action 

shall not exceed what is necessary to achieve the objectives of the Treaties. 

The institutions of the Union shall apply the principle of proportionality as laid 

down in the Protocol on the application of the principles of subsidiarity and 

proportionality. 

 

Article 6 

(ex Article 6 TEU) 

 

1. The Union recognises the rights, freedoms and principles set out in the Charter 

of Fundamental Rights of the European Union of 7 December 2000, as adapted 

at Strasbourg, on 12 December 2007, which shall have the same legal value as 

the Treaties. 

The provisions of the Charter shall not extend in any way the competences of 

the Union as defined in the Treaties. 

The rights, freedoms and principles in the Charter shall be interpreted in ac-

cordance with the general provisions in Title VII of the Charter governing its 

interpretation and application and with due regard to the explanations referred 

to in the Charter, that set out the sources of those provisions. 

2. The Union shall accede to the European Convention for the Protection of Hu-

man Rights and Fundamental Freedoms. Such accession shall not affect the 

Union's competences as defined in the Treaties. 

3. Fundamental rights, as guaranteed by the European Convention for the Protec-

tion of Human Rights and Fundamental Freedoms and as they result from the 
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constitutional traditions common to the Member States, shall constitute general 

principles of the Union's law. 

 

Article 7 

(ex Article 7 TEU) 

 

1. On a reasoned proposal by one third of the Member States, by the European 

Parliament or by the European Commission, the Council, acting by a majority 

of four fifths of its members after obtaining the consent of the European Par-

liament, may determine that there is a clear risk of a serious breach by a Mem-

ber State of the values referred to in Article 2. Before making such a determi-

nation, the Council shall hear the Member State in question and may address 

recommendations to it, acting in accordance with the same procedure. 

The Council shall regularly verify that the grounds on which such a determina-

tion was made continue to apply. 

2. The European Council, acting by unanimity on a proposal by one third of the 

Member States or by the Commission and after obtaining the consent of the 

European Parliament, may determine the existence of a serious and persistent 

breach by a Member State of the values referred to in Article 2, after inviting 

the Member State in question to submit its observations. 

3. Where a determination under paragraph 2 has been made, the Council, acting 

by a qualified majority, may decide to suspend certain of the rights deriving 

from the application of the Treaties to the Member State in question, including 

the voting rights of the representative of the government of that Member State 

in the Council. In doing so, the Council shall take into account the possible 

consequences of such a suspension on the rights and obligations of natural and 

legal persons. 

The obligations of the Member State in question under the Treaties shall in any 

case continue to be binding on that State. 

4. The Council, acting by a qualified majority, may decide subsequently to vary 

or revoke measures taken under paragraph 3 in response to changes in the sit-

uation which led to their being imposed. 

5. The voting arrangements applying to the European Parliament, the European 

Council and the Council for the purposes of this Article are laid down in Article 

354 of the Treaty on the Functioning of the European Union. 

 

Article 8 

 

1. The Union shall develop a special relationship with neighbouring countries, 

aiming to establish an area of prosperity and good neighbourliness, founded on 

the values of the Union and characterised by close and peaceful relations based 

on cooperation. 
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2. For the purposes of paragraph 1, the Union may conclude specific agreements 

with the countries concerned. These agreements may contain reciprocal rights 

and obligations as well as the possibility of undertaking activities jointly. Their 

implementation shall be the subject of periodic consultation. 

 

TITLE II 

PROVISIONS ON DEMOCRATIC PRINCIPLES 

 

Article 9 

 

In all its activities, the Union shall observe the principle of the equality of its citizens, 

who shall receive equal attention from its institutions, bodies, offices and agencies. 

Every national of a Member State shall be a citizen of the Union. Citizenship of the 

Union shall be additional to and not replace national citizenship. 

 

Article 10 

 

1. The functioning of the Union shall be founded on representative democracy. 

2. Citizens are directly represented at Union level in the European Parliament. 

Member States are represented in the European Council by their Heads of State 

or Government and in the Council by their governments, themselves democrat-

ically accountable either to their national Parliaments, or to their citizens. 

3. Every citizen shall have the right to participate in the democratic life of the 

Union. Decisions shall be taken as openly and as closely as possible to the cit-

izen. 

4. Political parties at European level contribute to forming European political 

awareness and to expressing the will of citizens of the Union. 

 

Article 11 

 

1. The institutions shall, by appropriate means, give citizens and representative 

associations the opportunity to make known and publicly exchange their views 

in all areas of Union action. 

2. The institutions shall maintain an open, transparent and regular dialogue with 

representative associations and civil society. 

3. The European Commission shall carry out broad consultations with parties 

concerned in order to ensure that the Union's actions are coherent and transpar-

ent. 

4. Not less than one million citizens who are nationals of a significant number of 

Member States may take the initiative of inviting the European Commission, 

within the framework of its powers, to submit any appropriate proposal on mat-

ters where citizens consider that a legal act of the Union is required for the 

purpose of implementing the Treaties. 
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The procedures and conditions required for such a citizens' initiative shall be 

determined in accordance with the first paragraph of Article 24 of the Treaty 

on the Functioning of the European Union. 

 

Article 12 

 

National Parliaments contribute actively to the good functioning of the Union: 

(a) through being informed by the institutions of the Union and having draft 

legislative acts of the Union forwarded to them in accordance with the 

Protocol on the role of national Parliaments in the European Union; 

(b) by seeing to it that the principle of subsidiarity is respected in accordance 

with the procedures provided for in the Protocol on the application of the 

principles of subsidiarity and proportionality; 

(c) by taking part, within the framework of the area of freedom, security and 

justice, in the evaluation mechanisms for the implementation of the Union 

policies in that area, in accordance with Article 70 of the Treaty on the 

Functioning of the European Union, and through being involved in the 

political monitoring of Europol and the evaluation of Eurojust's activities 

in accordance with Articles 88 and 85 of that Treaty; 

(d) by taking part in the revision procedures of the Treaties, in accordance 

with Article 48 of this Treaty; 

(e) by being notified of applications for accession to the Union, in accordance 

with Article 49 of this Treaty; 

(f) by taking part in the inter-parliamentary cooperation between national 

Parliaments and with the European Parliament, in accordance with the 

Protocol on the role of national Parliaments in the European Union. 

 

TITLE III 

PROVISIONS ON THE INSTITUTIONS 

 

Article 13 

 

1. The Union shall have an institutional framework which shall aim to promote 

its values, advance its objectives, serve its interests, those of its citizens and 

those of the Member States, and ensure the consistency, effectiveness and con-

tinuity of its policies and actions. 

The Union's institutions shall be: 

— the European Parliament, 

— the European Council, 

— the Council, 

— the European Commission (hereinafter referred to as ‘the Commission’), 

— the Court of Justice of the European Union, 

— the European Central Bank, 
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— the Court of Auditors. 

2. Each institution shall act within the limits of the powers conferred on it in the 

Treaties, and in conformity with the procedures, conditions and objectives set 

out in them. The institutions shall practice mutual sincere cooperation. 

3. The provisions relating to the European Central Bank and the Court of Auditors 

and detailed provisions on the other institutions are set out in the Treaty on the 

Functioning of the European Union. 

4. The European Parliament, the Council and the Commission shall be assisted 

by an Economic and Social Committee and a Committee of the Regions acting 

in an advisory capacity. 

 

Article 14 

 

1. The European Parliament shall, jointly with the Council, exercise legislative 

and budgetary functions. It shall exercise functions of political control and con-

sultation as laid down in the Treaties. It shall elect the President of the Com-

mission. 

2. The European Parliament shall be composed of representatives of the Union's 

citizens. They shall not exceed seven hundred and fifty in number, plus the 

President. Representation of citizens shall be degressively proportional, with a 

minimum threshold of six members per Member State. No Member State shall 

be allocated more than ninety-six seats. 

The European Council shall adopt by unanimity, on the initiative of the Euro-

pean Parliament and with its consent, a decision establishing the composition 

of the European Parliament, respecting the principles referred to in the first 

subparagraph. 

3. The members of the European Parliament shall be elected for a term of five 

years by direct universal suffrage in a free and secret ballot. 

4. The European Parliament shall elect its President and its officers from among 

its members. 

 

Article 15 

 

1. The European Council shall provide the Union with the necessary impetus for 

its development and shall define the general political directions and priorities 

thereof. It shall not exercise legislative functions. 

2. The European Council shall consist of the Heads of State or Government of the 

Member States, together with its President and the President of the Commis-

sion. The High Representative of the Union for Foreign Affairs and Security 

Policy shall take part in its work. 

3. The European Council shall meet twice every six months, convened by its Pres-

ident. When the agenda so requires, the members of the European Council may 

decide each to be assisted by a minister and, in the case of the President of the 
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Commission, by a member of the Commission. When the situation so requires, 

the President shall convene a special meeting of the European Council. 

4. Except where the Treaties provide otherwise, decisions of the European Coun-

cil shall be taken by consensus. 

5. The European Council shall elect its President, by a qualified majority, for a 

term of two and a half years, renewable once. In the event of an impediment or 

serious misconduct, the European Council can end the President's term of of-

fice in accordance with the same procedure. 

6. The President of the European Council: 

(a) shall chair it and drive forward its work; 

(b) shall ensure the preparation and continuity of the work of the European 

Council in cooperation with the President of the Commission, and on the 

basis of the work of the General Affairs Council; 

(c) shall endeavour to facilitate cohesion and consensus within the European 

Council; 

(d) shall present a report to the European Parliament after each of the meet-

ings of the European Council. 

The President of the European Council shall, at his level and in that capacity, 

ensure the external representation of the Union on issues concerning its com-

mon foreign and security policy, without prejudice to the powers of the High 

Representative of the Union for Foreign Affairs and Security Policy. 

The President of the European Council shall not hold a national office. 

 

Article 16 

 

1. The Council shall, jointly with the European Parliament, exercise legislative 

and budgetary functions. It shall carry out policy-making and coordinating 

functions as laid down in the Treaties. 

2. The Council shall consist of a representative of each Member State at ministe-

rial level, who may commit the government of the Member State in question 

and cast its vote. 

3. The Council shall act by a qualified majority except where the Treaties provide 

otherwise. 

4. As from 1 November 2014, a qualified majority shall be defined as at least 55 

% of the members of the Council, comprising at least fifteen of them and rep-

resenting Member States comprising at least 65 % of the population of the Un-

ion. 

A blocking minority must include at least four Council members, failing which 

the qualified majority shall be deemed attained. 

The other arrangements governing the qualified majority are laid down in Ar-

ticle 238(2) of the Treaty on the Functioning of the European Union. 
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5. The transitional provisions relating to the definition of the qualified majority 

which shall be applicable until 31 October 2014 and those which shall be ap-

plicable from 1 November 2014 to 31 March 2017 are laid down in the Protocol 

on transitional provisions. 

6. The Council shall meet in different configurations, the list of which shall be 

adopted in accordance with Article 236 of the Treaty on the Functioning of the 

European Union. 

The General Affairs Council shall ensure consistency in the work of the differ-

ent Council configurations. It shall prepare and ensure the follow-up to meet-

ings of the European Council, in liaison with the President of the European 

Council and the Commission. 

The Foreign Affairs Council shall elaborate the Union's external action on the 

basis of strategic guidelines laid down by the European Council and ensure that 

the Union's action is consistent. 

7. A Committee of Permanent Representatives of the Governments of the Mem-

ber States shall be responsible for preparing the work of the Council. 

8. The Council shall meet in public when it deliberates and votes on a draft legis-

lative act. To this end, each Council meeting shall be divided into two parts, 

dealing respectively with deliberations on Union legislative acts and non-leg-

islative activities. 

9. The Presidency of Council configurations, other than that of Foreign Affairs, 

shall be held by Member State representatives in the Council on the basis of 

equal rotation, in accordance with the conditions established in accordance 

with Article 236 of the Treaty on the Functioning of the European Union. 

 

Article 17 

 

1. The Commission shall promote the general interest of the Union and take ap-

propriate initiatives to that end. It shall ensure the application of the Treaties, 

and of measures adopted by the institutions pursuant to them. It shall oversee 

the application of Union law under the control of the Court of Justice of the 

European Union. It shall execute the budget and manage programmes. It shall 

exercise coordinating, executive and management functions, as laid down in 

the Treaties. With the exception of the common foreign and security policy, 

and other cases provided for in the Treaties, it shall ensure the Union's external 

representation. It shall initiate the Union's annual and multiannual program-

ming with a view to achieving interinstitutional agreements. 

2. Union legislative acts may only be adopted on the basis of a Commission pro-

posal, except where the Treaties provide otherwise. Other acts shall be adopted 

on the basis of a Commission proposal where the Treaties so provide. 

3. The Commission's term of office shall be five years. 
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The members of the Commission shall be chosen on the ground of their general 

competence and European commitment from persons whose independence is 

beyond doubt. 

In carrying out its responsibilities, the Commission shall be completely inde-

pendent. Without prejudice to Article 18(2), the members of the Commission 

shall neither seek nor take instructions from any Government or other institu-

tion, body, office or entity. They shall refrain from any action incompatible 

with their duties or the performance of their tasks. 

4. The Commission appointed between the date of entry into force of the Treaty 

of Lisbon and 31 October 2014, shall consist of one national of each Member 

State, including its President and the High Representative of the Union for For-

eign Affairs and Security Policy who shall be one of its Vice-Presidents. 

5. As from 1 November 2014, the Commission shall consist of a number of mem-

bers, including its President and the High Representative of the Union for For-

eign Affairs and Security Policy, corresponding to two thirds of the number of 

Member States, unless the European Council, acting unanimously, decides to 

alter this number. 

The members of the Commission shall be chosen from among the nationals of 

the Member States on the basis of a system of strictly equal rotation between 

the Member States, reflecting the demographic and geographical range of all 

the Member States. This system shall be established unanimously by the Euro-

pean Council in accordance with Article 244 of the Treaty on the Functioning 

of the European Union. 

6. The President of the Commission shall: 

(a) lay down guidelines within which the Commission is to work; 

(b) decide on the internal organisation of the Commission, ensuring that it 

acts consistently, efficiently and as a collegiate body; 

(c) appoint Vice-Presidents, other than the High Representative of the Union 

for Foreign Affairs and Security Policy, from among the members of the 

Commission. 

A member of the Commission shall resign if the President so requests. The 

High Representative of the Union for Foreign Affairs and Security Policy shall 

resign, in accordance with the procedure set out in Article 18(1), if the Presi-

dent so requests. 

7. Taking into account the elections to the European Parliament and after having 

held the appropriate consultations, the European Council, acting by a qualified 

majority, shall propose to the European Parliament a candidate for President of 

the Commission. This candidate shall be elected by the European Parliament 

by a majority of its component members. If he does not obtain the required 

majority, the European Council, acting by a qualified majority, shall within one 

month propose a new candidate who shall be elected by the European Parlia-

ment following the same procedure. 



Treaty on European Union 

 93 

The Council, by common accord with the President-elect, shall adopt the list 

of the other persons whom it proposes for appointment as members of the Com-

mission. They shall be selected, on the basis of the suggestions made by Mem-

ber States, in accordance with the criteria set out in paragraph 3, second sub-

paragraph, and paragraph 5, second subparagraph. 

The President, the High Representative of the Union for Foreign Affairs and 

Security Policy and the other members of the Commission shall be subject as 

a body to a vote of consent by the European Parliament. On the basis of this 

consent the Commission shall be appointed by the European Council, acting 

by a qualified majority. 

8. The Commission, as a body, shall be responsible to the European Parliament. 

In accordance with Article 234 of the Treaty on the Functioning of the Euro-

pean Union, the European Parliament may vote on a motion of censure of the 

Commission. If such a motion is carried, the members of the Commission shall 

resign as a body and the High Representative of the Union for Foreign Affairs 

and Security Policy shall resign from the duties that he carries out in the Com-

mission. 

 

Article 18 

 

1. The European Council, acting by a qualified majority, with the agreement of 

the President of the Commission, shall appoint the High Representative of the 

Union for Foreign Affairs and Security Policy. The European Council may end 

his term of office by the same procedure. 

2. The High Representative shall conduct the Union's common foreign and secu-

rity policy. He shall contribute by his proposals to the development of that pol-

icy, which he shall carry out as mandated by the Council. The same shall apply 

to the common security and defence policy. 

3. The High Representative shall preside over the Foreign Affairs Council. 

4. The High Representative shall be one of the Vice-Presidents of the Commis-

sion. He shall ensure the consistency of the Union's external action. He shall 

be responsible within the Commission for responsibilities incumbent on it in 

external relations and for coordinating other aspects of the Union's external 

action. In exercising these responsibilities within the Commission, and only for 

these responsibilities, the High Representative shall be bound by Commission 

procedures to the extent that this is consistent with paragraphs 2 and 3. 

 

Article 19 

 

1. The Court of Justice of the European Union shall include the Court of Justice, 

the General Court and specialised courts. It shall ensure that in the interpreta-

tion and application of the Treaties the law is observed. 
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Member States shall provide remedies sufficient to ensure effective legal pro-

tection in the fields covered by Union law. 

2. The Court of Justice shall consist of one judge from each Member State. It shall 

be assisted by Advocates-General. 

The General Court shall include at least one judge per Member State. 

The Judges and the Advocates-General of the Court of Justice and the Judges 

of the General Court shall be chosen from persons whose independence is be-

yond doubt and who satisfy the conditions set out in Articles 253 and 254 of 

the Treaty on the Functioning of the European Union. They shall be appointed 

by common accord of the governments of the Member States for six years. 

Retiring Judges and Advocates-General may be reappointed. 

3. The Court of Justice of the European Union shall, in accordance with the Trea-

ties: 

(a) rule on actions brought by a Member State, an institution or a natural or 

legal person; 

(b) give preliminary rulings, at the request of courts or tribunals of the Mem-

ber States, on the interpretation of Union law or the validity of acts 

adopted by the institutions; 

(c) rule in other cases provided for in the Treaties. 

 

TITLE IV 

PROVISIONS ON ENHANCED COOPERATION 

 

Article 20 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 11a 

TEC) 

 

1. Member States which wish to establish enhanced cooperation between them-

selves within the framework of the Union's non-exclusive competences may 

make use of its institutions and exercise those competences by applying the 

relevant provisions of the Treaties, subject to the limits and in accordance with 

the detailed arrangements laid down in this Article and in Articles 326 to 334 

of the Treaty on the Functioning of the European Union. 

Enhanced cooperation shall aim to further the objectives of the Union, protect 

its interests and reinforce its integration process. Such cooperation shall be 

open at any time to all Member States, in accordance with Article 328 of the 

Treaty on the Functioning of the European Union. 

2. The decision authorising enhanced cooperation shall be adopted by the Council 

as a last resort, when it has established that the objectives of such cooperation 

cannot be attained within a reasonable period by the Union as a whole, and 

provided that at least nine Member States participate in it. The Council shall 

act in accordance with the procedure laid down in Article 329 of the Treaty on 

the Functioning of the European Union. 
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3. All members of the Council may participate in its deliberations, but only mem-

bers of the Council representing the Member States participating in enhanced 

cooperation shall take part in the vote. The voting rules are set out in Article 

330 of the Treaty on the Functioning of the European Union. 

4. Acts adopted in the framework of enhanced cooperation shall bind only partic-

ipating Member States. They shall not be regarded as part of the acquis which 

has to be accepted by candidate States for accession to the Union. 

 

TITLE V 

GENERAL PROVISIONS ON THE UNION'S EXTERNAL ACTION AND 

SPECIFIC PROVISIONS ON THE COMMON FOREIGN AND SECURITY 

POLICY 

 

CHAPTER 1 

GENERAL PROVISIONS ON THE UNION'S EXTERNAL ACTION 

 

Article 21 

 

1. The Union's action on the international scene shall be guided by the principles 

which have inspired its own creation, development and enlargement, and which 

it seeks to advance in the wider world: democracy, the rule of law, the univer-

sality and indivisibility of human rights and fundamental freedoms, respect for 

human dignity, the principles of equality and solidarity, and respect for the 

principles of the United Nations Charter and international law. 

The Union shall seek to develop relations and build partnerships with third 

countries, and international, regional or global organisations which share the 

principles referred to in the first subparagraph. It shall promote multilateral so-

lutions to common problems, in particular in the framework of the United Na-

tions. 

2. The Union shall define and pursue common policies and actions, and shall 

work for a high degree of cooperation in all fields of international relations, in 

order to: 

(a) safeguard its values, fundamental interests, security, independence and 

integrity; 

(b) consolidate and support democracy, the rule of law, human rights and the 

principles of international law; 

(c) preserve peace, prevent conflicts and strengthen international security, in 

accordance with the purposes and principles of the United Nations Char-

ter, with the principles of the Helsinki Final Act and with the aims of the 

Charter of Paris, including those relating to external borders; 

(d) foster the sustainable economic, social and environmental development 

of developing countries, with the primary aim of eradicating poverty; 
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(e) encourage the integration of all countries into the world economy, includ-

ing through the progressive abolition of restrictions on international trade; 

(f) help develop international measures to preserve and improve the quality 

of the environment and the sustainable management of global natural re-

sources, in order to ensure sustainable development; 

(g) assist populations, countries and regions confronting natural or man-made 

disasters; and 

(h) promote an international system based on stronger multilateral coopera-

tion and good global governance. 

3. The Union shall respect the principles and pursue the objectives set out in par-

agraphs 1 and 2 in the development and implementation of the different areas 

of the Union's external action covered by this Title and by Part Five of the 

Treaty on the Functioning of the European Union, and of the external aspects 

of its other policies. 

The Union shall ensure consistency between the different areas of its external 

action and between these and its other policies. The Council and the Commis-

sion, assisted by the High Representative of the Union for Foreign Affairs and 

Security Policy, shall ensure that consistency and shall cooperate to that effect. 

 

Article 22 

 

1. On the basis of the principles and objectives set out in Article 21, the European 

Council shall identify the strategic interests and objectives of the Union. 

Decisions of the European Council on the strategic interests and objectives of 

the Union shall relate to the common foreign and security policy and to other 

areas of the external action of the Union. Such decisions may concern the rela-

tions of the Union with a specific country or region or may be thematic in ap-

proach. They shall define their duration, and the means to be made available 

by the Union and the Member States. 

The European Council shall act unanimously on a recommendation from the 

Council, adopted by the latter under the arrangements laid down for each area. 

Decisions of the European Council shall be implemented in accordance with 

the procedures provided for in the Treaties. 

2. The High Representative of the Union for Foreign Affairs and Security Policy, 

for the area of common foreign and security policy, and the Commission, for 

other areas of external action, may submit joint proposals to the Council. 
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CHAPTER 2 

SPECIFIC PROVISIONS ON THE COMMON FOREIGN AND SECURITY 

POLICY 

 

SECTION 1 

COMMON PROVISIONS 

 

Article 23 

 

The Union's action on the international scene, pursuant to this Chapter, shall be 

guided by the principles, shall pursue the objectives of, and be conducted in accord-

ance with, the general provisions laid down in Chapter 1. 

 

Article 24 

(ex Article 11 TEU) 

 

1. The Union's competence in matters of common foreign and security policy 

shall cover all areas of foreign policy and all questions relating to the Union's 

security, including the progressive framing of a common defence policy that 

might lead to a common defence. 

The common foreign and security policy is subject to specific rules and proce-

dures. It shall be defined and implemented by the European Council and the 

Council acting unanimously, except where the Treaties provide otherwise. The 

adoption of legislative acts shall be excluded. The common foreign and secu-

rity policy shall be put into effect by the High Representative of the Union for 

Foreign Affairs and Security Policy and by Member States, in accordance with 

the Treaties. The specific role of the European Parliament and of the Commis-

sion in this area is defined by the Treaties. The Court of Justice of the European 

Union shall not have jurisdiction with respect to these provisions, with the ex-

ception of its jurisdiction to monitor compliance with Article 40 of this Treaty 

and to review the legality of certain decisions as provided for by the second 

paragraph of Article 275 of the Treaty on the Functioning of the European Un-

ion. 

2. Within the framework of the principles and objectives of its external action, the 

Union shall conduct, define and implement a common foreign and security pol-

icy, based on the development of mutual political solidarity among Member 

States, the identification of questions of general interest and the achievement 

of an ever-increasing degree of convergence of Member States' actions. 

3. The Member States shall support the Union's external and security policy ac-

tively and unreservedly in a spirit of loyalty and mutual solidarity and shall 

comply with the Union's action in this area. 

The Member States shall work together to enhance and develop their mutual 

political solidarity. They shall refrain from any action which is contrary to the 
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interests of the Union or likely to impair its effectiveness as a cohesive force in 

international relations. 

The Council and the High Representative shall ensure compliance with these 

principles. 

 

Article 25 

(ex Article 12 TEU) 

 

The Union shall conduct the common foreign and security policy by: 

(a) defining the general guidelines; 

(b) adopting decisions defining: 

(i) actions to be undertaken by the Union; 

(ii) positions to be taken by the Union; 

(iii) arrangements for the implementation of the decisions referred to 

in points (i) and (ii); 

and by 

(c) strengthening systematic cooperation between Member States in the con-

duct of policy. 

 

Article 26 

(ex Article 13 TEU) 

 

1. The European Council shall identify the Union's strategic interests, determine 

the objectives of and define general guidelines for the common foreign and 

security policy, including for matters with defence implications. It shall adopt 

the necessary decisions. 

If international developments so require, the President of the European Council 

shall convene an extraordinary meeting of the European Council in order to 

define the strategic lines of the Union's policy in the face of such developments. 

2. The Council shall frame the common foreign and security policy and take the 

decisions necessary for defining and implementing it on the basis of the general 

guidelines and strategic lines defined by the European Council. 

The Council and the High Representative of the Union for Foreign Affairs and 

Security Policy shall ensure the unity, consistency and effectiveness of action 

by the Union. 

3. The common foreign and security policy shall be put into effect by the High 

Representative and by the Member States, using national and Union resources. 

 

Article 27 

 

1. The High Representative of the Union for Foreign Affairs and Security Policy, 

who shall chair the Foreign Affairs Council, shall contribute through his pro-

posals to the development of the common foreign and security policy and shall 
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ensure implementation of the decisions adopted by the European Council and 

the Council. 

2. The High Representative shall represent the Union for matters relating to the 

common foreign and security policy. He shall conduct political dialogue with 

third parties on the Union's behalf and shall express the Union's position in 

international organisations and at international conferences. 

3. In fulfilling his mandate, the High Representative shall be assisted by a Euro-

pean External Action Service. This service shall work in cooperation with the 

diplomatic services of the Member States and shall comprise officials from rel-

evant departments of the General Secretariat of the Council and of the Com-

mission as well as staff seconded from national diplomatic services of the 

Member States. The organisation and functioning of the European External Ac-

tion Service shall be established by a decision of the Council. The Council shall 

act on a proposal from the High Representative after consulting the European 

Parliament and after obtaining the consent of the Commission. 

 

Article 28 

(ex Article 14 TEU) 

 

1. Where the international situation requires operational action by the Union, the 

Council shall adopt the necessary decisions. They shall lay down their objec-

tives, scope, the means to be made available to the Union, if necessary their 

duration, and the conditions for their implementation. 

If there is a change in circumstances having a substantial effect on a question 

subject to such a decision, the Council shall review the principles and objec-

tives of that decision and take the necessary decisions. 

2. Decisions referred to in paragraph 1 shall commit the Member States in the 

positions they adopt and in the conduct of their activity. 

3. Whenever there is any plan to adopt a national position or take national action 

pursuant to a decision as referred to in paragraph 1, information shall be pro-

vided by the Member State concerned in time to allow, if necessary, for prior 

consultations within the Council. The obligation to provide prior information 

shall not apply to measures which are merely a national transposition of Coun-

cil decisions. 

4. In cases of imperative need arising from changes in the situation and failing a 

review of the Council decision as referred to in paragraph 1, Member States 

may take the necessary measures as a matter of urgency having regard to the 

general objectives of that decision. The Member State concerned shall inform 

the Council immediately of any such measures. 

5. Should there be any major difficulties in implementing a decision as referred 

to in this Article, a Member State shall refer them to the Council which shall 
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discuss them and seek appropriate solutions. Such solutions shall not run coun-

ter to the objectives of the decision referred to in paragraph 1 or impair its 

effectiveness. 

 

Article 29 

(ex Article 15 TEU) 

 

The Council shall adopt decisions which shall define the approach of the Union to a 

particular matter of a geographical or thematic nature. Member States shall ensure 

that their national policies conform to the Union positions. 

 

Article 30 

(ex Article 22 TEU) 

 

1. Any Member State, the High Representative of the Union for Foreign Affairs 

and Security Policy, or the High Representative with the Commission's sup-

port, may refer any question relating to the common foreign and security policy 

to the Council and may submit to it, respectively, initiatives or proposals. 

2. In cases requiring a rapid decision, the High Representative, of his own motion, 

or at the request of a Member State, shall convene an extraordinary Council 

meeting within 48 hours or, in an emergency, within a shorter period. 

 

Article 31 

(ex Article 23 TEU) 

 

1. Decisions under this Chapter shall be taken by the European Council and the 

Council acting unanimously, except where this Chapter provides otherwise. 

The adoption of legislative acts shall be excluded. 

When abstaining in a vote, any member of the Council may qualify its absten-

tion by making a formal declaration under the present subparagraph. In that 

case, it shall not be obliged to apply the decision, but shall accept that the de-

cision commits the Union. In a spirit of mutual solidarity, the Member State 

concerned shall refrain from any action likely to conflict with or impede Union 

action based on that decision and the other Member States shall respect its po-

sition. If the members of the Council qualifying their abstention in this way 

represent at least one third of the Member States comprising at least one third 

of the population of the Union, the decision shall not be adopted. 

2. By derogation from the provisions of paragraph 1, the Council shall act by 

qualified majority: 

— when adopting a decision defining a Union action or position on the basis 

of a decision of the European Council relating to the Union's strategic 

interests and objectives, as referred to in Article 22(1), 
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— when adopting a decision defining a Union action or position, on a pro-

posal which the High Representative of the Union for Foreign Affairs and 

Security Policy has presented following a specific request from the Euro-

pean Council, made on its own initiative or that of the High Representa-

tive, 

— when adopting any decision implementing a decision defining a Union 

action or position, 

— when appointing a special representative in accordance with Article 33. 

If a member of the Council declares that, for vital and stated reasons of national 

policy, it intends to oppose the adoption of a decision to be taken by qualified 

majority, a vote shall not be taken. The High Representative will, in close con-

sultation with the Member State involved, search for a solution acceptable to 

it. If he does not succeed, the Council may, acting by a qualified majority, re-

quest that the matter be referred to the European Council for a decision by una-

nimity. 

3. The European Council may unanimously adopt a decision stipulating that the 

Council shall act by a qualified majority in cases other than those referred to in 

paragraph 2. 

4. Paragraphs 2 and 3 shall not apply to decisions having military or defence im-

plications. 

5. For procedural questions, the Council shall act by a majority of its members. 

 

Article 32 

(ex Article 16 TEU) 

 

Member States shall consult one another within the European Council and the Coun-

cil on any matter of foreign and security policy of general interest in order to deter-

mine a common approach. Before undertaking any action on the international scene 

or entering into any commitment which could affect the Union's interests, each 

Member State shall consult the others within the European Council or the Council. 

Member States shall ensure, through the convergence of their actions, that the Union 

is able to assert its interests and values on the international scene. Member States 

shall show mutual solidarity. 

When the European Council or the Council has defined a common approach of the 

Union within the meaning of the first paragraph, the High Representative of the Un-

ion for Foreign Affairs and Security Policy and the Ministers for Foreign Affairs of 

the Member States shall coordinate their activities within the Council. 

The diplomatic missions of the Member States and the Union delegations in third 

countries and at international organisations shall cooperate and shall contribute to 

formulating and implementing the common approach. 
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Article 33 

(ex Article 18 TEU) 

 

The Council may, on a proposal from the High Representative of the Union for For-

eign Affairs and Security Policy, appoint a special representative with a mandate in 

relation to particular policy issues. The special representative shall carry out his 

mandate under the authority of the High Representative. 

 

Article 34 

(ex Article 19 TEU) 

 

1. Member States shall coordinate their action in international organisations and 

at international conferences. They shall uphold the Union's positions in such 

forums. The High Representative of the Union for Foreign Affairs and Security 

Policy shall organise this coordination. 

In international organisations and at international conferences where not all the 

Member States participate, those which do take part shall uphold the Union's 

positions. 

2. In accordance with Article 24(3), Member States represented in international 

organisations or international conferences where not all the Member States par-

ticipate shall keep the other Member States and the High Representative in-

formed of any matter of common interest. 

Member States which are also members of the United Nations Security Council 

will concert and keep the other Member States and the High Representative 

fully informed. Member States which are members of the Security Council 

will, in the execution of their functions, defend the positions and the interests 

of the Union, without prejudice to their responsibilities under the provisions of 

the United Nations Charter. 

When the Union has defined a position on a subject which is on the United 

Nations Security Council agenda, those Member States which sit on the Secu-

rity Council shall request that the High Representative be invited to present the 

Union's position. 

 

Article 35 

(ex Article 20 TEU) 

 

The diplomatic and consular missions of the Member States and the Union delega-

tions in third countries and international conferences, and their representations to 

international organisations, shall cooperate in ensuring that decisions defining Union 

positions and actions adopted pursuant to this Chapter are complied with and imple-

mented. 

They shall step up cooperation by exchanging information and carrying out joint 

assessments. 
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They shall contribute to the implementation of the right of citizens of the Union to 

protection in the territory of third countries as referred to in Article 20(2)(c) of the 

Treaty on the Functioning of the European Union and of the measures adopted pur-

suant to Article 23 of that Treaty. 

 

Article 36 

(ex Article 21 TEU) 

 

The High Representative of the Union for Foreign Affairs and Security Policy shall 

regularly consult the European Parliament on the main aspects and the basic choices 

of the common foreign and security policy and the common security and defence 

policy and inform it of how those policies evolve. He shall ensure that the views of 

the European Parliament are duly taken into consideration. Special representatives 

may be involved in briefing the European Parliament. 

The European Parliament may address questions or make recommendations to the 

Council or the High Representative. Twice a year it shall hold a debate on progress 

in implementing the common foreign and security policy, including the common 

security and defence policy. 

 

Article 37 

(ex Article 24 TEU) 

 

The Union may conclude agreements with one or more States or international or-

ganisations in areas covered by this Chapter. 

 

Article 38 

(ex Article 25 TEU) 

 

Without prejudice to Article 240 of the Treaty on the Functioning of the European 

Union, a Political and Security Committee shall monitor the international situation 

in the areas covered by the common foreign and security policy and contribute to the 

definition of policies by delivering opinions to the Council at the request of the 

Council or of the High Representative of the Union for Foreign Affairs and Security 

Policy or on its own initiative. It shall also monitor the implementation of agreed 

policies, without prejudice to the powers of the High Representative. 

Within the scope of this Chapter, the Political and Security Committee shall exercise, 

under the responsibility of the Council and of the High Representative, the political 

control and strategic direction of the crisis management operations referred to in 

Article 43. 

The Council may authorise the Committee, for the purpose and for the duration of a 

crisis management operation, as determined by the Council, to take the relevant de-

cisions concerning the political control and strategic direction of the operation. 
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Article 39 

 

In accordance with Article 16 of the Treaty on the Functioning of the European Un-

ion and by way of derogation from paragraph 2 thereof, the Council shall adopt a 

decision laying down the rules relating to the protection of individuals with regard 

to the processing of personal data by the Member States when carrying out activities 

which fall within the scope of this Chapter, and the rules relating to the free move-

ment of such data. Compliance with these rules shall be subject to the control of 

independent authorities. 

 

Article 40 

(ex Article 47 TEU) 

 

The implementation of the common foreign and security policy shall not affect the 

application of the procedures and the extent of the powers of the institutions laid 

down by the Treaties for the exercise of the Union competences referred to in Arti-

cles 3 to 6 of the Treaty on the Functioning of the European Union. 

Similarly, the implementation of the policies listed in those Articles shall not affect 

the application of the procedures and the extent of the powers of the institutions laid 

down by the Treaties for the exercise of the Union competences under this Chapter. 

 

Article 41 

(ex Article 28 TEU) 

 

1. Administrative expenditure to which the implementation of this Chapter gives 

rise for the institutions shall be charged to the Union budget. 

2. Operating expenditure to which the implementation of this Chapter gives rise 

shall also be charged to the Union budget, except for such expenditure arising 

from operations having military or defence implications and cases where the 

Council acting unanimously decides otherwise. 

In cases where expenditure is not charged to the Union budget, it shall be 

charged to the Member States in accordance with the gross national product 

scale, unless the Council acting unanimously decides otherwise. As for ex-

penditure arising from operations having military or defence implications, 

Member States whose representatives in the Council have made a formal dec-

laration under Article 31(1), second subparagraph, shall not be obliged to con-

tribute to the financing thereof. 

3. The Council shall adopt a decision establishing the specific procedures for 

guaranteeing rapid access to appropriations in the Union budget for urgent fi-

nancing of initiatives in the framework of the common foreign and security 

policy, and in particular for preparatory activities for the tasks referred to in 

Article 42(1) and Article 43. It shall act after consulting the European Parlia-

ment. 
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Preparatory activities for the tasks referred to in Article 42(1) and Article 43 

which are not charged to the Union budget shall be financed by a start-up fund 

made up of Member States' contributions. 

The Council shall adopt by a qualified majority, on a proposal from the High 

Representative of the Union for Foreign Affairs and Security Policy, decisions 

establishing: 

(a) the procedures for setting up and financing the start-up fund, in particular 

the amounts allocated to the fund; 

(b) the procedures for administering the start-up fund; 

(c) the financial control procedures. 

When the task planned in accordance with Article 42(1) and Article 43 cannot 

be charged to the Union budget, the Council shall authorise the High Repre-

sentative to use the fund. The High Representative shall report to the Council 

on the implementation of this remit. 

 

SECTION 2 

PROVISIONS ON THE COMMON SECURITY AND DEFENCE POLICY 

 

Article 42 

(ex Article 17 TEU) 

 

1. The common security and defence policy shall be an integral part of the com-

mon foreign and security policy. It shall provide the Union with an operational 

capacity drawing on civilian and military assets. The Union may use them on 

missions outside the Union for peace-keeping, conflict prevention and 

strengthening international security in accordance with the principles of the 

United Nations Charter. The performance of these tasks shall be undertaken 

using capabilities provided by the Member States. 

2. The common security and defence policy shall include the progressive framing 

of a common Union defence policy. This will lead to a common defence, when 

the European Council, acting unanimously, so decides. It shall in that case rec-

ommend to the Member States the adoption of such a decision in accordance 

with their respective constitutional requirements. 

The policy of the Union in accordance with this Section shall not prejudice the 

specific character of the security and defence policy of certain Member States 

and shall respect the obligations of certain Member States, which see their com-

mon defence realised in the North Atlantic Treaty Organisation (NATO), under 

the North Atlantic Treaty and be compatible with the common security and 

defence policy established within that framework. 

3. Member States shall make civilian and military capabilities available to the 

Union for the implementation of the common security and defence policy, to 

contribute to the objectives defined by the Council. Those Member States 
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which together establish multinational forces may also make them available to 

the common security and defence policy. 

Member States shall undertake progressively to improve their military capabil-

ities. The Agency in the field of defence capabilities development, research, 

acquisition and armaments (hereinafter referred to as ‘the European Defence 

Agency’) shall identify operational requirements, shall promote measures to 

satisfy those requirements, shall contribute to identifying and, where appropri-

ate, implementing any measure needed to strengthen the industrial and techno-

logical base of the defence sector, shall participate in defining a European ca-

pabilities and armaments policy, and shall assist the Council in evaluating the 

improvement of military capabilities. 

4. Decisions relating to the common security and defence policy, including those 

initiating a mission as referred to in this Article, shall be adopted by the Council 

acting unanimously on a proposal from the High Representative of the Union 

for Foreign Affairs and Security Policy or an initiative from a Member State. 

The High Representative may propose the use of both national resources and 

Union instruments, together with the Commission where appropriate. 

5. The Council may entrust the execution of a task, within the Union framework, 

to a group of Member States in order to protect the Union's values and serve its 

interests. The execution of such a task shall be governed by Article 44. 

6. Those Member States whose military capabilities fulfil higher criteria and 

which have made more binding commitments to one another in this area with 

a view to the most demanding missions shall establish permanent structured 

cooperation within the Union framework. Such cooperation shall be governed 

by Article 46. It shall not affect the provisions of Article 43. 

7. If a Member State is the victim of armed aggression on its territory, the other 

Member States shall have towards it an obligation of aid and assistance by all 

the means in their power, in accordance with Article 51 of the United Nations 

Charter. This shall not prejudice the specific character of the security and de-

fence policy of certain Member States. 

Commitments and cooperation in this area shall be consistent with commit-

ments under the North Atlantic Treaty Organisation, which, for those States 

which are members of it, remains the foundation of their collective defence and 

the forum for its implementation. 

 

Article 43 

 

1. The tasks referred to in Article 42(1), in the course of which the Union may 

use civilian and military means, shall include joint disarmament operations, 

humanitarian and rescue tasks, military advice and assistance tasks, conflict 

prevention and peace-keeping tasks, tasks of combat forces in crisis manage-

ment, including peace-making and post-conflict stabilisation. All these tasks 
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may contribute to the fight against terrorism, including by supporting third 

countries in combating terrorism in their territories. 

2. The Council shall adopt decisions relating to the tasks referred to in paragraph 

1, defining their objectives and scope and the general conditions for their im-

plementation. The High Representative of the Union for Foreign Affairs and 

Security Policy, acting under the authority of the Council and in close and con-

stant contact with the Political and Security Committee, shall ensure coordina-

tion of the civilian and military aspects of such tasks. 

 

Article 44 

 

1. Within the framework of the decisions adopted in accordance with Article 43, 

the Council may entrust the implementation of a task to a group of Member 

States which are willing and have the necessary capability for such a task. 

Those Member States, in association with the High Representative of the Union 

for Foreign Affairs and Security Policy, shall agree among themselves on the 

management of the task. 

2. Member States participating in the task shall keep the Council regularly in-

formed of its progress on their own initiative or at the request of another Mem-

ber State. Those States shall inform the Council immediately should the com-

pletion of the task entail major consequences or require amendment of the ob-

jective, scope and conditions determined for the task in the decisions referred 

to in paragraph 1. In such cases, the Council shall adopt the necessary deci-

sions. 

 

Article 45 

 

1. The European Defence Agency referred to in Article 42(3), subject to the au-

thority of the Council, shall have as its task to: 

(a) contribute to identifying the Member States' military capability objectives 

and evaluating observance of the capability commitments given by the 

Member States; 

(b) promote harmonisation of operational needs and adoption of effective, 

compatible procurement methods; 

(c) propose multilateral projects to fulfil the objectives in terms of military 

capabilities, ensure coordination of the programmes implemented by the 

Member States and management of specific cooperation programmes; 

(d) support defence technology research, and coordinate and plan joint re-

search activities and the study of technical solutions meeting future oper-

ational needs; 

(e) contribute to identifying and, if necessary, implementing any useful 

measure for strengthening the industrial and technological base of the de-

fence sector and for improving the effectiveness of military expenditure. 
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2. The European Defence Agency shall be open to all Member States wishing to 

be part of it. The Council, acting by a qualified majority, shall adopt a decision 

defining the Agency's statute, seat and operational rules. That decision should 

take account of the level of effective participation in the Agency's activities. 

Specific groups shall be set up within the Agency bringing together Member 

States engaged in joint projects. The Agency shall carry out its tasks in liaison 

with the Commission where necessary. 

 

Article 46 

 

1. Those Member States which wish to participate in the permanent structured 

cooperation referred to in Article 42(6), which fulfil the criteria and have made 

the commitments on military capabilities set out in the Protocol on permanent 

structured cooperation, shall notify their intention to the Council and to the 

High Representative of the Union for Foreign Affairs and Security Policy. 

2. Within three months following the notification referred to in paragraph 1 the 

Council shall adopt a decision establishing permanent structured cooperation 

and determining the list of participating Member States. The Council shall act 

by a qualified majority after consulting the High Representative. 

3. Any Member State which, at a later stage, wishes to participate in the perma-

nent structured cooperation shall notify its intention to the Council and to the 

High Representative. 

The Council shall adopt a decision confirming the participation of the Member 

State concerned which fulfils the criteria and makes the commitments referred 

to in Articles 1 and 2 of the Protocol on permanent structured cooperation. The 

Council shall act by a qualified majority after consulting the High Representa-

tive. Only members of the Council representing the participating Member 

States shall take part in the vote. 

A qualified majority shall be defined in accordance with Article 238(3)(a) of 

the Treaty on the Functioning of the European Union. 

 

4. If a participating Member State no longer fulfils the criteria or is no longer able 

to meet the commitments referred to in Articles 1 and 2 of the Protocol on 

permanent structured cooperation, the Council may adopt a decision suspend-

ing the participation of the Member State concerned. 

The Council shall act by a qualified majority. Only members of the Council 

representing the participating Member States, with the exception of the Mem-

ber State in question, shall take part in the vote. 

A qualified majority shall be defined in accordance with Article 238(3)(a) of 

the Treaty on the Functioning of the European Union. 

5. Any participating Member State which wishes to withdraw from permanent 

structured cooperation shall notify its intention to the Council, which shall take 

note that the Member State in question has ceased to participate. 
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6. The decisions and recommendations of the Council within the framework of 

permanent structured cooperation, other than those provided for in paragraphs 

2 to 5, shall be adopted by unanimity. For the purposes of this paragraph, una-

nimity shall be constituted by the votes of the representatives of the participat-

ing Member States only. 

 

TITLE VI 

FINAL PROVISIONS 

 

Article 47 

 

The Union shall have legal personality. 

 

Article 48 

(ex Article 48 TEU) 

 

1. The Treaties may be amended in accordance with an ordinary revision proce-

dure. They may also be amended in accordance with simplified revision pro-

cedures. 

 

Ordinary revision procedure 

 

2. The Government of any Member State, the European Parliament or the Com-

mission may submit to the Council proposals for the amendment of the Trea-

ties. These proposals may, inter alia, serve either to increase or to reduce the 

competences conferred on the Union in the Treaties. These proposals shall be 

submitted to the European Council by the Council and the national Parliaments 

shall be notified. 

3. If the European Council, after consulting the European Parliament and the 

Commission, adopts by a simple majority a decision in favour of examining 

the proposed amendments, the President of the European Council shall convene 

a Convention composed of representatives of the national Parliaments, of the 

Heads of State or Government of the Member States, of the European Parlia-

ment and of the Commission. The European Central Bank shall also be con-

sulted in the case of institutional changes in the monetary area. The Convention 

shall examine the proposals for amendments and shall adopt by consensus a 

recommendation to a conference of representatives of the governments of the 

Member States as provided for in paragraph 4. 

The European Council may decide by a simple majority, after obtaining the 

consent of the European Parliament, not to convene a Convention should this 

not be justified by the extent of the proposed amendments. In the latter case, 

the European Council shall define the terms of reference for a conference of 

representatives of the governments of the Member States. 
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4. A conference of representatives of the governments of the Member States shall 

be convened by the President of the Council for the purpose of determining by 

common accord the amendments to be made to the Treaties. 

The amendments shall enter into force after being ratified by all the Member 

States in accordance with their respective constitutional requirements. 

5. If, two years after the signature of a treaty amending the Treaties, four fifths of 

the Member States have ratified it and one or more Member States have en-

countered difficulties in proceeding with ratification, the matter shall be re-

ferred to the European Council. 

 

Simplified revision procedures 

 

6. The Government of any Member State, the European Parliament or the Com-

mission may submit to the European Council proposals for revising all or part 

of the provisions of Part Three of the Treaty on the Functioning of the European 

Union relating to the internal policies and action of the Union. 

The European Council may adopt a decision amending all or part of the provi-

sions of Part Three of the Treaty on the Functioning of the European Union. 

The European Council shall act by unanimity after consulting the European 

Parliament and the Commission, and the European Central Bank in the case of 

institutional changes in the monetary area. That decision shall not enter into 

force until it is approved by the Member States in accordance with their respec-

tive constitutional requirements. 

The decision referred to in the second subparagraph shall not increase the com-

petences conferred on the Union in the Treaties. 

7. Where the Treaty on the Functioning of the European Union or Title V of this 

Treaty provides for the Council to act by unanimity in a given area or case, the 

European Council may adopt a decision authorising the Council to act by a 

qualified majority in that area or in that case. This subparagraph shall not apply 

to decisions with military implications or those in the area of defence. 

Where the Treaty on the Functioning of the European Union provides for leg-

islative acts to be adopted by the Council in accordance with a special legisla-

tive procedure, the European Council may adopt a decision allowing for the 

adoption of such acts in accordance with the ordinary legislative procedure. 

Any initiative taken by the European Council on the basis of the first or the 

second subparagraph shall be notified to the national Parliaments. If a national 

Parliament makes known its opposition within six months of the date of such 

notification, the decision referred to in the first or the second subparagraph 

shall not be adopted. In the absence of opposition, the European Council may 

adopt the decision. 

For the adoption of the decisions referred to in the first and second subpara-

graphs, the European Council shall act by unanimity after obtaining the consent 
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of the European Parliament, which shall be given by a majority of its compo-

nent members. 

 

Article 49 

(ex Article 49 TEU) 

 

Any European State which respects the values referred to in Article 2 and is com-

mitted to promoting them may apply to become a member of the Union. The Euro-

pean Parliament and national Parliaments shall be notified of this application. The 

applicant State shall address its application to the Council, which shall act unani-

mously after consulting the Commission and after receiving the consent of the Eu-

ropean Parliament, which shall act by a majority of its component members. The 

conditions of eligibility agreed upon by the European Council shall be taken into 

account. 

The conditions of admission and the adjustments to the Treaties on which the Union 

is founded, which such admission entails, shall be the subject of an agreement be-

tween the Member States and the applicant State. This agreement shall be submitted 

for ratification by all the contracting States in accordance with their respective con-

stitutional requirements. 

 

Article 50 

 

1. Any Member State may decide to withdraw from the Union in accordance with 

its own constitutional requirements. 

2. A Member State which decides to withdraw shall notify the European Council 

of its intention. In the light of the guidelines provided by the European Council, 

the Union shall negotiate and conclude an agreement with that State, setting 

out the arrangements for its withdrawal, taking account of the framework for 

its future relationship with the Union. That agreement shall be negotiated in 

accordance with Article 218(3) of the Treaty on the Functioning of the Euro-

pean Union. It shall be concluded on behalf of the Union by the Council, acting 

by a qualified majority, after obtaining the consent of the European Parliament. 

3. The Treaties shall cease to apply to the State in question from the date of entry 

into force of the withdrawal agreement or, failing that, two years after the no-

tification referred to in paragraph 2, unless the European Council, in agreement 

with the Member State concerned, unanimously decides to extend this period. 

4. For the purposes of paragraphs 2 and 3, the member of the European Council 

or of the Council representing the withdrawing Member State shall not partic-

ipate in the discussions of the European Council or Council or in decisions 

concerning it. 

A qualified majority shall be defined in accordance with Article 238(3)(b) of 

the Treaty on the Functioning of the European Union. 
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5. If a State which has withdrawn from the Union asks to rejoin, its request shall 

be subject to the procedure referred to in Article 49. 

 

Article 51 

 

The Protocols and Annexes to the Treaties shall form an integral part thereof. 

 

Article 52 

 

1. The Treaties shall apply to the Kingdom of Belgium, the Republic of Bulgaria, 

the Czech Republic, the Kingdom of Denmark, the Federal Republic of Ger-

many, the Republic of Estonia, Ireland, the Hellenic Republic, the Kingdom of 

Spain, the French Republic, the Republic of Croatia, the Italian Republic, the 

Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the 

Grand Duchy of Luxembourg, the Republic of Hungary, the Republic of Malta, 

the Kingdom of the Netherlands, the Republic of Austria, the Republic of Po-

land, the Portuguese Republic, Romania, the Republic of Slovenia, the Slovak 

Republic, the Republic of Finland, the Kingdom of Sweden and the United 

Kingdom of Great Britain and Northern Ireland. 

2. The territorial scope of the Treaties is specified in Article 355 of the Treaty on 

the Functioning of the European Union. 

 

Article 53 

(ex Article 51 TEU) 

 

This Treaty is concluded for an unlimited period. 

 

Article 54 

(ex Article 52 TEU) 

 

1. This Treaty shall be ratified by the High Contracting Parties in accordance with 

their respective constitutional requirements. The instruments of ratification 

shall be deposited with the Government of the Italian Republic. 

2. This Treaty shall enter into force on 1 January 1993, provided that all the In-

struments of ratification have been deposited, or, failing that, on the first day 

of the month following the deposit of the Instrument of ratification by the last 

signatory State to take this step. 

 

Article 55 

(ex Article 53 TEU) 

 

1. This Treaty, drawn up in a single original in the Bulgarian, Croatian, Czech, 

Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, 
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Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slo-

vak, Slovenian, Spanish and Swedish languages, the texts in each of these lan-

guages being equally authentic, shall be deposited in the archives of the Gov-

ernment of the Italian Republic, which will transmit a certified copy to each of 

the governments of the other signatory States. 

2. This Treaty may also be translated into any other languages as determined by 

Member States among those which, in accordance with their constitutional or-

der, enjoy official status in all or part of their territory. A certified copy of such 

translations shall be provided by the Member States concerned to be deposited 

in the archives of the Council. 

 

 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed this 

Treaty. 

 

Done at Maastricht on the seventh day of February in the year one thousand nine 

hundred and ninety-two. 

 

(List of signatories not reproduced) 
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TITLE XXIII CIVIL PROTECTION 

 

TITLE XXIV ADMINISTRATIVE COOPERATION 
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PART FOUR ASSOCIATION OF THE OVERSEAS COUNTRIES AND TER-

RITORIES 

 

PART FIVE THE UNION’S EXTERNAL ACTION 

 

TITLE I GENERAL PROVISIONS ON THE UNION'S 

EXTERNAL ACTION 

 

TITLE II COMMON COMMERCIAL POLICY 

 

TITLE III COOPERATION WITH THIRD COUNTRIES 

AND HUMANITARIAN AID 

 

Chapter 1 Development cooperation 

 

Chapter 2 Economic, financial and tech-

nical cooperation with third 

countries 

 

Chapter 3 Humanitarian aid 

 

TITLE IV RESTRICTIVE MEASURES 

 

TITLE V INTERNATIONAL AGREEMENTS 

 

TITLE VI THE UNION'S RELATIONS WITH INTER-

NATIONAL ORGANISATIONS AND THIRD 

COUNTRIES AND UNION DELEGATIONS 

 

TITLE VII SOLIDARITY CLAUSE 

 

PART SIX INSTITUTIONAL AND FINANCIAL PROVISIONS 

 

TITLE I  INSTITUTIONAL PROVISIONS 

 

Chapter 1 The institutions 

 

Section 1 The Euro-

pean Parlia-

ment 
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Section 2 The Euro-

pean Coun-

cil 

 

Section 3 The Council 

 

Section 4 The Com-

mission 

 

Section 5 The Court of 

Justice of 

the Euro-

pean Union 

 

Section 6 The Euro-

pean Central 

Bank 

 

Section 7 The Court of 
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Chapter 2 Legal acts of the Union, adop-

tion procedures and other pro-
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Section 1 The legal 

acts of the 

Union 
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and other 
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Section 1 The Eco-

nomic and 

Social Com-

mittee 
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Section 2 The Com-

mittee of the 

Regions 

 

Chapter 4 The European Investment 
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TITLE II FINANCIAL PROVISIONS 

 

Chapter 1 The Union's own resources 

 

Chapter 2 The multiannual financial 

framework 

 

Chapter 3 The Union's annual budget 

 

Chapter 4 Implementation of the budget 
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Chapter 5 Common provisions 

 

Chapter 6 Combatting fraud 

 

TITLE III ENHANCED COOPERATION 

 

PART SEVEN GENERAL AND FINAL PROVISIONS 

 

 

PROTOCOLS 

 

Protocol (No 1)  on the role of National Parliaments in the European Union 
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Protocol (No 3)  on the statute of the Court of Justice of the European Union 
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Protocol (No 5)  on the statute of the European Investment Bank 
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Protocol (No 6)  on the location of the seats of the institutions and of certain bodies, 

offices, agencies and departments of the European Union 

 

Protocol (No 7)  on the privileges and immunities of the European Union 

 

Protocol (No 8)  relating to article 6(2) of the Treaty on European Union on the ac-

cession of the Union to the European Convention on the Protection 

of Human Rights and Fundamental Freedoms 

 

Protocol (No 9)  on the decision of the Council relating to the implementation of 

Article 16(4) of the Treaty on European Union and article 238(2) 

of the Treaty on the Functioning of the European Union between 
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1 april 2017 on the other 
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Protocol (No 12)  on the excessive deficit procedure 
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Protocol (No 17)  on Denmark 
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the Functioning of the European Union to the United Kingdom and 
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the area of freedom, security and justice 

 

Protocol (No 22)  on the position of Denmark 

 

Protocol (No 23)  on external relations of the Member states with regard to the cross-

ing of external borders 

 

Protocol (No 24)  on asylum for nationals of Member States of the European Union 

 

Protocol (No 25)  on the exercise of shared competence 

 

Protocol (No 26)  on services of general interest 

 

Protocol (No 27)  on the internal market and competition 
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Protocol (No 29)  on the system of public broadcasting in the Member States 
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Protocol (No 31)  concerning imports into the European Union of petroleum prod-
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Protocol (No 32)  on the acquisition of property in Denmark 
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Protocol (No 34)  on special arrangements for Greenland 
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ANNEXES TO THE TREATY ON THE FUNCTIONING OF THE EURO-

PEAN UNION 

 

ANNEX I 

 

List referred to in Article 38 of the Treaty on the Functioning of the European Union 

 

ANNEX II 

 

Overseas countries and territories to which the provisions of Part Four of the Treaty 

on the Functioning of the European Union Apply 

 

DECLARATIONS annexed to the final Act of the Intergovernmental Conference 

which adopted the Treaty of Lisbon, signed on 13 December 2007 

 

A. DECLARATIONS CONCERNING PROVISIONS OF THE TREATIES 

 

1. Declaration concerning the Charter of Fundamental Rights of the Euro-

pean Union 

 

2. Declaration on Article 6(2) of the Treaty on European Union 

 

3. Declaration on Article 8 of the Treaty on European Union 

 

4. Declaration on the composition of the European Parliament 

 

5. Declaration on the political agreement by the European Council concern-

ing the draft Decision on the composition of the European Parliament 

 

6. Declaration on Article 15(5) and (6), Article 17(6) and (7) and Article 18 

of the Treaty on European Union 

 

7. Declaration on Article 16(4) of the Treaty on European Union and Article 

238(2) of the Treaty on the Functioning of the European Union 

 

8. Declaration on practical measures to be taken upon the entry into force of 

the Treaty of Lisbon as regards the Presidency of the European Council 

and of the Foreign Affairs Council 

 

9. Declaration on Article 16(9) of the Treaty on European Union concerning 

the European Council decision on the exercise of the Presidency of the 

Council 
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10. Declaration on Article 17 of the Treaty on European Union 

 

11. Declaration on Article 17(6) and (7) of the Treaty on European Union 

 

12. Declaration on Article 18 of the Treaty on European Union 

 

13. Declaration concerning the common foreign and security policy 

 

14. Declaration concerning the common foreign and security policy 

 

15. Declaration on Article 27 of the Treaty on European Union 

 

16. Declaration on Article 55(2) of the Treaty on European Union 

 

17. Declaration concerning primacy 

 

18. Declaration in relation to the delimitation of competences 

 

19. Declaration on Article 8 of the Treaty on the Functioning of the European 

Union 

 

20. Declaration on Article 16 of the Treaty on the Functioning of the Euro-

pean Union 

 

21. Declaration on the protection of personal data in the fields of judicial co-

operation in criminal matters and police cooperation 

 

22. Declaration on Articles 48 and 79 of the Treaty on the Functioning of the 

European Union 

 

23. Declaration on the second paragraph of Article 48 of the Treaty on the 

Functioning of the European Union 

 

24. Declaration concerning the legal personality of the European Union 

 

25. Declaration on Articles 75 and 215 of the Treaty on the Functioning of 

the European Union 

 

26. Declaration on non-participation by a Member State in a measure based 

on Title V of Part Three of the Treaty on the Functioning of the European 

Union 
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27. Declaration on Article 85(1), second subparagraph, of the Treaty on the 

Functioning of the European Union 

 

28. Declaration on Article 98 of the Treaty on the Functioning of the Euro-

pean Union 

29. Declaration on Article 107(2)(c) of the Treaty on the Functioning of the 

European Union 

 

30. Declaration on Article 126 of the Treaty on the Functioning of the Euro-

pean Union 

 

31. Declaration on Article 156 of the Treaty on the Functioning of the Euro-

pean Union 

 

32. Declaration on Article 168(4)(c) of the Treaty on the Functioning of the 

European Union 

 

33. Declaration on Article 174 of the Treaty on the Functioning of the Euro-

pean Union 

 

34. Declaration on Article 179 of the Treaty on the Functioning of the Euro-

pean Union 

 

35. Declaration on Article 194 of the Treaty on the Functioning of the Euro-

pean Union 

 

36. Declaration on Article 218 of the Treaty on the Functioning of the Euro-

pean Union concerning the negotiation and conclusion of international 

agreements by Member States relating to the area of freedom, security 

and justice 

 

37. Declaration on Article 222 of the Treaty on the Functioning of the Euro-

pean Union 

 

38. Declaration on Article 252 of the Treaty on the Functioning of the Euro-

pean Union regarding the number of Advocates-General in the Court of 

Justice 

 

39. Declaration on Article 290 of the Treaty on the Functioning of the Euro-

pean Union 

 

40. Declaration on Article 329 of the Treaty on the Functioning of the Euro-

pean Union 
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41. Declaration on Article 352 of the Treaty on the Functioning of the Euro-

pean Union 

 

42. Declaration on Article 352 of the Treaty on the Functioning of the Euro-

pean Union 

 

43. Declaration on Article 355(6) of the Treaty on the Functioning of the Eu-

ropean Union 

 

B. DECLARATIONS CONCERNING PROTOCOLS ANNEXED TO THE 

TREATIES 

 

44. Declaration on Article 5 of the Protocol on the Schengen acquis integrated 

into the framework of the European Union 

 

45. Declaration on Article 5(2) of the Protocol on the Schengen acquis inte-

grated into the framework of the European Union 

 

46. Declaration on Article 5(3) of the Protocol on the Schengen acquis inte-

grated into the framework of the European Union 

 

47. Declaration on Article 5(3), (4) and (5) of the Protocol on the Schengen 

acquis integrated into the framework of the European Union 

 

48. Declaration concerning the Protocol on the position of Denmark 

 

49. Declaration concerning Italy 

 

50. Declaration concerning Article 10 of the Protocol on transitional provi-

sions 

 

C. DECLARATIONS BY MEMBER STATES 

 

51. Declaration by the Kingdom of Belgium on national Parliaments 

 

52. Declaration by the Kingdom of Belgium, the Republic of Bulgaria, the 

Federal Republic of Germany, the Hellenic Republic, the Kingdom of 

Spain, the Italian Republic, the Republic of Cyprus, the Republic of Lith-

uania, the Grand-Duchy of Luxembourg, the Republic of Hungary, the 

Republic of Malta, the Republic of Austria, the Portuguese Republic, Ro-

mania, the Republic of Slovenia and the Slovak Republic on the symbols 

of the European Union 
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53. Declaration by the Czech Republic on the Charter of Fundamental Rights 

of the European Union 

 

54. Declaration by the Federal Republic of Germany, Ireland, the Republic of 

Hungary, the Republic of Austria and the Kingdom of Sweden 

 

55. Declaration by the Kingdom of Spain and the United Kingdom of Great 

Britain and Northern Ireland 

 

56. Declaration by Ireland on Article 3 of the Protocol on the position of the 

United Kingdom and Ireland in respect of the area of freedom, security 

and justice 

 

57. Declaration by the Italian Republic on the composition of the European 

Parliament 

 

58. Declaration by the Republic of Latvia, the Republic of Hungary and the 

Republic of Malta on the spelling of the name of the single currency in 

the Treaties 

 

59. Declaration by the Kingdom of the Netherlands on Article 312 of the 

Treaty on the Functioning of the European Union 

 

60. Declaration by the Kingdom of the Netherlands on Article 355 of the 

Treaty on the Functioning of the European Union 

 

61. Declaration by the Republic of Poland on the Charter of Fundamental 

Rights of the European Union 

 

62. Declaration by the Republic of Poland concerning the Protocol on the ap-

plication of the Charter of Fundamental Rights of the European Union in 

relation to Poland and the United Kingdom 

 

63. Declaration by the United Kingdom of Great Britain and Northern Ireland 

on the definition of the term "nationals" 

 

64. Declaration by the United Kingdom of Great Britain and Northern Ireland 

on the franchise for elections to the European Parliament 

 

65. Declaration by the United Kingdom of Great Britain and Northern Ireland 

on Article 75 of the Treaty on the Functioning of the European Union 
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PREAMBLE 

 

HIS MAJESTY THE KING OF THE BELGIANS, THE PRESIDENT OF THE FE-

DERAL REPUBLIC OF GERMANY, THE PRESIDENT OF THE FRENCH RE-

PUBLIC, THE PRESIDENT OF THE ITALIAN REPUBLIC, HER ROYAL 

HIGHNESS THE GRAND DUCHESS OF LUXEMBOURG, HER MAJESTY 

THE QUEEN OF THE NETHERLANDS,1 

 

DETERMINED to lay the foundations of an ever closer union among the peoples of 

Europe, 

 

RESOLVED to ensure the economic and social progress of their States by common 

action to eliminate the barriers which divide Europe, 

 

AFFIRMING as the essential objective of their efforts the constant improvements of  

the living and working conditions of their peoples, 

 

RECOGNISING that the removal of existing obstacles calls for concerted action in 

order to guarantee steady expansion, balanced trade and fair competition, 

 

ANXIOUS to strengthen the unity of their economies and to ensure their harmonious 

development by reducing the differences existing between the various regions and 

the backwardness of the less favoured regions, 

 

DESIRING to contribute, by means of a common commercial policy, to the progres-

sive abolition of restrictions on international trade, 

 

INTENDING to confirm the solidarity which binds Europe and the overseas count-

ries and desiring to ensure the development of their prosperity, in accordance with 

the principles of the Charter of the United Nations, 

 

RESOLVED by thus pooling their resources to preserve and strengthen peace and 

liberty, and calling upon the other peoples of Europe who share their ideal to join in 

their efforts, 

 
1  The Republic of Bulgaria, the Czech Republic, the Kingdom of Denmark, the Republic 

of Estonia, Ireland, the Hellenic Republic, the Kingdom of Spain, the Republic of Cyp-

rus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the 

Republic of Malta, the Republic of Austria, the Republic of Poland, the Portuguese Re-

public, Romania, the Republic of Slovenia, the Slovak Republic, the Republic of Fin-

land, the Kingdom of Sweden and the United Kingdom of Great Britain and Northern 

Ireland have since become members of the European Union. 



Treaty on the Functioning of the European Union 

 129 

DETERMINED to promote the development of the highest possible level of know-

ledge for their peoples through a wide access to education and through its continuous 

updating, 

 

and to this end HAVE DESIGNATED as their Plenipotentiaries: 

 

(List of plenipotentiaries not reproduced) 

 

WHO, having exchanged their full powers, found in good and due form, have agreed 

as follows. 

 

PART ONE 

PRINCIPLES 

 

Article 1 

 

1. This Treaty organises the functioning of the Union and determines the areas of, 

delimitation of, and arrangements for exercising its competences. 

2. This Treaty and the Treaty on European Union constitute the Treaties on which 

the Union is founded. These two Treaties, which have the same legal value, 

shall be referred to as ‘the Treaties’. 

 

TITLE I 

CATEGORIES AND AREAS OF UNION COMPETENCE 

 

Article 2 

 

1. When the Treaties confer on the Union exclusive competence in a specific area, 

only the Union may legislate and adopt legally binding acts, the Member States 

being able to do so themselves only if so empowered by the Union or for the 

implementation of Union acts. 

2. When the Treaties confer on the Union a competence shared with the Member 

States in a specific area, the Union and the Member States may legislate and 

adopt legally binding acts in that area. The Member States shall exercise their 

competence to the extent that the Union has not exercised its competence. The 

Member States shall again exercise their competence to the extent that the 

Union has decided to cease exercising its competence. 

3. The Member States shall coordinate their economic and employment policies 

within arrangements as determined by this Treaty, which the Union shall have 

competence to provide. 

4. The Union shall have competence, in accordance with the provisions of the 

Treaty on European Union, to define and implement a common foreign and 

security policy, including the progressive framing of a common defence policy. 
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5. In certain areas and under the conditions laid down in the Treaties, the Union 

shall have competence to carry out actions to support, coordinate or supplement 

the actions of the Member States, without thereby superseding their compe-

tence in these areas. 

Legally binding acts of the Union adopted on the basis of the provisions of the 

Treaties relating to these areas shall not entail harmonisation of Member States' 

laws or regulations. 

6. The scope of and arrangements for exercising the Union's competences shall 

be determined by the provisions of the Treaties relating to each area. 

 

Article 3 

 

1. The Union shall have exclusive competence in the following areas: 

(a) customs union; 

(b) the establishing of the competition rules necessary for the functioning of 

the internal market; 

(c) monetary policy for the Member States whose currency is the euro; 

(d) the conservation of marine biological resources under the common fis-

heries policy; 

(e) common commercial policy. 

2. The Union shall also have exclusive competence for the conclusion of an 

international agreement when its conclusion is provided for in a legisla-

tive act of the Union or is necessary to enable the Union to exercise its 

internal competence, or in so far as its conclusion may affect common 

rules or alter their scope. 

 

Article 4 

 

1. The Union shall share competence with the Member States where the Treaties 

confer on it a competence which does not relate to the areas referred to in Ar-

ticles 3 and 6. 

2. Shared competence between the Union and the Member States applies in the 

following principal areas: 

(a) internal market; 

(b) social policy, for the aspects defined in this Treaty; 

(c) economic, social and territorial cohesion; 

(d) agriculture and fisheries, excluding the conservation of marine biological 

resources; 

(e) environment; 

(f) consumer protection; 

(g) transport; 

(h) trans-European networks; 

(i) energy; 
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(j) area of freedom, security and justice; 

(k) common safety concerns in public health matters, for the aspects defined 

in this Treaty. 

3. In the areas of research, technological development and space, the Union shall 

have competence to carry out activities, in particular to define and implement 

programmes; however, the exercise of that competence shall not result in Mem-

ber States being prevented from exercising theirs. 

4. In the areas of development cooperation and humanitarian aid, the Union shall 

have competence to carry out activities and conduct a common policy; how-

ever, the exercise of that competence shall not result in Member States being 

prevented from exercising theirs. 

 

Article 5 

 

1. The Member States shall coordinate their economic policies within the Union. 

To this end, the Council shall adopt measures, in particular broad guidelines 

for these policies. 

1. Specific provisions shall apply to those Member States whose currency is the 

euro. 

2. The Union shall take measures to ensure coordination of the employment poli-

cies of the Member States, in particular by defining guidelines for these poli-

cies. 

3. The Union may take initiatives to ensure coordination of Member States' social 

policies. 

 

Article 6 

 

The Union shall have competence to carry out actions to support, coordinate or supp-

lement the actions of the Member States. The areas of such action shall, at European 

level, be: 

(a) protection and improvement of human health; 

(b) industry; 

(c) culture; 

(d) tourism; 

(e) education, vocational training, youth and sport; 

(f) civil protection; 

(g) administrative cooperation. 
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TITLE II 

PROVISIONS HAVING GENERAL APPLICATION 

 

Article 7 

 

The Union shall ensure consistency between its policies and activities, taking all of 

its objectives into account and in accordance with the principle of conferral of po-

wers. 

 

Article 8 

(ex Article 3(2) TEC)2 

 

In all its activities, the Union shall aim to eliminate inequalities, and to promote 

equality, between men and women. 

 

Article 9 

 

In defining and implementing its policies and activities, the Union shall take into 

account requirements linked to the promotion of a high level of employment, the 

guarantee of adequate social protection, the fight against social exclusion, and a high 

level of education, training and protection of human health. 

 

Article 10 

 

In defining and implementing its policies and activities, the Union shall aim to com-

bat discrimination based on sex, racial or ethnic origin, religion or belief, disability, 

age or sexual orientation. 

 

Article 11 

(ex Article 6 TEC) 

 

Environmental protection requirements must be integrated into the definition and 

implementation of the Union's policies and activities, in particular with a view to 

promoting sustainable development. 

 

Article 12 

(ex Article 153(2) TEC) 

 

Consumer protection requirements shall be taken into account in defining and im-

plementing other Union policies and activities. 

 
2  These references are merely indicative. For more ample information, please refer to the 

tables of equivalences between the old and the new numbering of the Treaties. 
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Article 13 

 

In formulating and implementing the Union's agriculture, fisheries, transport, inter-

nal market, research and technological development and space policies, the Union 

and the Member States shall, since animals are sentient beings, pay full regard to the 

welfare requirements of animals, while respecting the legislative or administrative 

provisions and customs of the Member States relating in particular to religious rites, 

cultural traditions and regional heritage. 

 

Article 14 

(ex Article 16 TEC) 

 

Without prejudice to Article 4 of the Treaty on European Union or to Articles 93, 

106 and 107 of this Treaty, and given the place occupied by services of general eco-

nomic interest in the shared values of the Union as well as their role in promoting 

social and territorial cohesion, the Union and the Member States, each within their 

respective powers and within the scope of application of the Treaties, shall take care 

that such services operate on the basis of principles and conditions, particularly eco-

nomic and financial conditions, which enable them to fulfil their missions. The Eu-

ropean Parliament and the Council, acting by means of regulations in accordance 

with the ordinary legislative procedure, shall establish these principles and set these 

conditions without prejudice to the competence of Member States, in compliance 

with the Treaties, to provide, to commission and to fund such services. 

 

Article 15 

(ex Article 255 TEC) 

 

1. In order to promote good governance and ensure the participation of civil 

society, the Union's institutions, bodies, offices and agencies shall conduct their 

work as openly as possible. 

2. The European Parliament shall meet in public, as shall the Council when consi-

dering and voting on a draft legislative act. 

3. Any citizen of the Union, and any natural or legal person residing or having its 

registered office in a Member State, shall have a right of access to documents 

of the Union's institutions, bodies, offices and agencies, whatever their me-

dium, subject to the principles and the conditions to be defined in accordance 

with this paragraph. 

General principles and limits on grounds of public or private interest governing 

this right of access to documents shall be determined by the European Parlia-

ment and the Council, by means of regulations, acting in accordance with the 

ordinary legislative procedure. 



Treaty on the Functioning of the European Union 

 134 

Each institution, body, office or agency shall ensure that its proceedings are 

transparent and shall elaborate in its own Rules of Procedure specific provisi-

ons regarding access to its documents, in accordance with the regulations refe-

rred to in the second subparagraph. 

The Court of Justice of the European Union, the European Central Bank and 

the European Investment Bank shall be subject to this paragraph only when 

exercising their administrative tasks. 

The European Parliament and the Council shall ensure publication of the 

documents relating to the legislative procedures under the terms laid down by 

the regulations referred to in the second subparagraph. 

 

Article 16 

(ex Article 286 TEC) 

 

1. Everyone has the right to the protection of personal data concerning them. 

2. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, shall lay down the rules relating to the protection of 

individuals with regard to the processing of personal data by Union institutions, 

bodies, offices and agencies, and by the Member States when carrying out ac-

tivities which fall within the scope of Union law, and the rules relating to the 

free movement of such data. Compliance with these rules shall be subject to 

the control of independent authorities. 

The rules adopted on the basis of this Article shall be without prejudice to the 

specific rules laid down in Article 39 of the Treaty on European Union. 

 

Article 17 

 

1. The Union respects and does not prejudice the status under national law of 

churches and religious associations or communities in the Member States. 

2. The Union equally respects the status under national law of philosophical and 

non-confessional organisations. 

3. Recognising their identity and their specific contribution, the Union shall main-

tain an open, transparent and regular dialogue with these churches and organi-

sations. 
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PART TWO 

NON-DISCRIMINATION AND CITIZENSHIP OF THE UNION 

 

Article 18 

(ex Article 12 TEC) 

 

Within the scope of application of the Treaties, and without prejudice to any special 

provisions contained therein, any discrimination on grounds of nationality shall be 

prohibited. 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, may adopt rules designed to prohibit such discrimination. 

 

Article 19 

(ex Article 13 TEC) 

 

1. Without prejudice to the other provisions of the Treaties and within the limits 

of the powers conferred by them upon the Union, the Council, acting unani-

mously in accordance with a special legislative procedure and after obtaining 

the consent of the European Parliament, may take appropriate action to combat 

discrimination based on sex, racial or ethnic origin, religion or belief, disability, 

age or sexual orientation. 

2. By way of derogation from paragraph 1, the European Parliament and the 

Council, acting in accordance with the ordinary legislative procedure, may 

adopt the basic principles of Union incentive measures, excluding any harmo-

nisation of the laws and regulations of the Member States, to support action 

taken by the Member States in order to contribute to the achievement of the 

objectives referred to in paragraph 1. 

 

Article 20 

(ex Article 17 TEC) 

 

1. Citizenship of the Union is hereby established. Every person holding the nati-

onality of a Member State shall be a citizen of the Union. Citizenship of the 

Union shall be additional to and not replace national citizenship. 

2. Citizens of the Union shall enjoy the rights and be subject to the duties provided 

for in the Treaties. They shall have, inter alia: 

(a) the right to move and reside freely within the territory of the Member 

States; 

(b) the right to vote and to stand as candidates in elections to the European 

Parliament and in municipal elections in their Member State of residence, 

under the same conditions as nationals of that State; 

(c) the right to enjoy, in the territory of a third country in which the Member 

State of which they are nationals is not represented, the protection of the 
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diplomatic and consular authorities of any Member State on the same con-

ditions as the nationals of that State; 

(d) the right to petition the European Parliament, to apply to the European 

Ombudsman, and to address the institutions and advisory bodies of the 

Union in any of the Treaty languages and to obtain a reply in the same 

language. 

These rights shall be exercised in accordance with the conditions and limits 

defined by the Treaties and by the measures adopted thereunder. 

 

Article 21 

(ex Article 18 TEC) 

 

1. Every citizen of the Union shall have the right to move and reside freely within 

the territory of the Member States, subject to the limitations and conditions laid 

down in the Treaties and by the measures adopted to give them effect. 

2. If action by the Union should prove necessary to attain this objective and the 

Treaties have not provided the necessary powers, the European Parliament and 

the Council, acting in accordance with the ordinary legislative procedure, may 

adopt provisions with a view to facilitating the exercise of the rights referred 

to in paragraph 1. 

3. For the same purposes as those referred to in paragraph 1 and if the Treaties 

have not provided the necessary powers, the Council, acting in accordance with 

a special legislative procedure, may adopt measures concerning social security 

or social protection. The Council shall act unanimously after consulting the 

European Parliament. 

 

Article 22 

(ex Article 19 TEC) 

 

1. Every citizen of the Union residing in a Member State of which he is not a 

national shall have the right to vote and to stand as a candidate at municipal 

elections in the Member State in which he resides, under the same conditions 

as nationals of that State. This right shall be exercised subject to detailed arran-

gements adopted by the Council, acting unanimously in accordance with a spe-

cial legislative procedure and after consulting the European Parliament; these 

arrangements may provide for derogations where warranted by problems spe-

cific to a Member State. 

2. Without prejudice to Article 223(1) and to the provisions adopted for its im-

plementation, every citizen of the Union residing in a Member State of which 

he is not a national shall have the right to vote and to stand as a candidate in 

elections to the European Parliament in the Member State in which he resides, 

under the same conditions as nationals of that State. This right shall be exer-
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cised subject to detailed arrangements adopted by the Council, acting unani-

mously in accordance with a special legislative procedure and after consulting 

the European Parliament; these arrangements may provide for derogations 

where warranted by problems specific to a Member State. 

 

Article 23 

(ex Article 20 TEC) 

 

Every citizen of the Union shall, in the territory of a third country in which the Mem-

ber State of which he is a national is not represented, be entitled to protection by the 

diplomatic or consular authorities of any Member State, on the same conditions as 

the nationals of that State. Member States shall adopt the necessary provisions and 

start the international negotiations required to secure this protection. 

The Council, acting in accordance with a special legislative procedure and after con-

sulting the European Parliament, may adopt directives establishing the coordination 

and cooperation measures necessary to facilitate such protection. 

 

Article 24 

(ex Article 21 TEC) 

 

The European Parliament and the Council, acting by means of regulations in ac-

cordance with the ordinary legislative procedure, shall adopt the provisions for the 

procedures and conditions required for a citizens' initiative within the meaning of 

Article 11 of the Treaty on European Union, including the minimum number of 

Member States from which such citizens must come. 

Every citizen of the Union shall have the right to petition the European Parliament 

in accordance with Article 227. 

Every citizen of the Union may apply to the Ombudsman established in accordance 

with Article 228. 

Every citizen of the Union may write to any of the institutions or bodies referred to 

in this Article or in Article 13 of the Treaty on European Union in one of the langu-

ages mentioned in Article 55(1) of the Treaty on European Union and have an ans-

wer in the same language. 

 

Article 25 

(ex Article 22 TEC) 

 

The Commission shall report to the European Parliament, to the Council and to the 

Economic and Social Committee every three years on the application of the provisi-

ons of this Part. This report shall take account of the development of the Union. 

On this basis, and without prejudice to the other provisions of the Treaties, the Coun-

cil, acting unanimously in accordance with a special legislative procedure and after 

obtaining the consent of the European Parliament, may adopt provisions to 
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strengthen or to add to the rights listed in Article 20(2). These provisions shall enter 

into force after their approval by the Member States in accordance with their respec-

tive constitutional requirements. 

 

PART THREE 

UNION POLICIES AND INTERNAL ACTIONS 

 

TITLE I 

THE INTERNAL MARKET 

 

Article 26 

(ex Article 14 TEC) 

 

1. The Union shall adopt measures with the aim of establishing or ensuring the 

functioning of the internal market, in accordance with the relevant provisions 

of the Treaties. 

2. The internal market shall comprise an area without internal frontiers in which 

the free movement of goods, persons, services and capital is ensured in ac-

cordance with the provisions of the Treaties. 

3. The Council, on a proposal from the Commission, shall determine the guide-

lines and conditions necessary to ensure balanced progress in all the sectors 

concerned. 

 

Article 27 

(ex Article 15 TEC) 

 

When drawing up its proposals with a view to achieving the objectives set out in 

Article 26, the Commission shall take into account the extent of the effort that certain 

economies showing differences in development will have to sustain for the estab-

lishment of the internal market and it may propose appropriate provisions. 

If these provisions take the form of derogations, they must be of a temporary nature 

and must cause the least possible disturbance to the functioning of the internal mar-

ket. 

 

TITLE II 

FREE MOVEMENT OF GOODS 

 

Article 28 

(ex Article 23 TEC) 

 

1. The Union shall comprise a customs union which shall cover all trade in goods 

and which shall involve the prohibition between Member States of customs 
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duties on imports and exports and of all charges having equivalent effect, and 

the adoption of a common customs tariff in their relations with third countries. 

2. The provisions of Article 30 and of Chapter 3 of this Title shall apply to pro-

ducts originating in Member States and to products coming from third countries 

which are in free circulation in Member States. 

 

Article 29 

(ex Article 24 TEC) 

 

Products coming from a third country shall be considered to be in free circulation in 

a Member State if the import formalities have been complied with and any customs 

duties or charges having equivalent effect which are payable have been levied in that 

Member State, and if they have not benefited from a total or partial drawback of such 

duties or charges. 

 

CHAPTER 1 

THE CUSTOMS UNION 

 

Article 30 

(ex Article 25 TEC) 

 

Customs duties on imports and exports and charges having equivalent effect shall be 

prohibited between Member States. This prohibition shall also apply to customs du-

ties of a fiscal nature. 

 

Article 31 

(ex Article 26 TEC) 

 

Common Customs Tariff duties shall be fixed by the Council on a proposal from the 

Commission. 

 

Article 32 

(ex Article 27 TEC) 

 

In carrying out the tasks entrusted to it under this Chapter the Commission shall be 

guided by: 

(a) the need to promote trade between Member States and third countries; 

(b) developments in conditions of competition within the Union in so far as 

they lead to an improvement in the competitive capacity of undertakings; 

(c) the requirements of the Union as regards the supply of raw materials and 

semi-finished goods; in this connection the Commission shall take care to 

avoid distorting conditions of competition between Member States in 

respect of finished goods; 
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(d) the need to avoid serious disturbances in the economies of Member States 

and to ensure rational development of production and an expansion of 

consumption within the Union. 

 

CHAPTER 2 

CUSTOMS COOPERATION 

 

Article 33 

(ex Article 135 TEC) 

 

Within the scope of application of the Treaties, the European Parliament and the 

Council, acting in accordance with the ordinary legislative procedure, shall take 

measures in order to strengthen customs cooperation between Member States and 

between the latter and the Commission. 

 

CHAPTER 3 

PROHIBITION OF QUANTITATIVE RESTRICTIONS BETWEEN MEM-

BER STATES 

 

Article 34 

(ex Article 28 TEC) 

 

Quantitative restrictions on imports and all measures having equivalent effect shall 

be prohibited between Member States. 

 

Article 35 

(ex Article 29 TEC) 

 

Quantitative restrictions on exports, and all measures having equivalent effect, shall 

be prohibited between Member States. 

 

Article 36 

(ex Article 30 TEC) 

 

The provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions 

on imports, exports or goods in transit justified on grounds of public morality, public 

policy or public security; the protection of health and life of humans, animals or 

plants; the protection of national treasures possessing artistic, historic or archaeolo-

gical value; or the protection of industrial and commercial property. Such prohibiti-

ons or restrictions shall not, however, constitute a means of arbitrary discrimination 

or a disguised restriction on trade between Member States. 
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Article 37 

(ex Article 31 TEC) 

 

1. Member States shall adjust any State monopolies of a commercial character so 

as to ensure that no discrimination regarding the conditions under which goods 

are procured and marketed exists between nationals of Member States. 

The provisions of this Article shall apply to any body through which a Member 

State, in law or in fact, either directly or indirectly supervises, determines or 

appreciably influences imports or exports between Member States. These pro-

visions shall likewise apply to monopolies delegated by the State to others. 

2. Member States shall refrain from introducing any new measure which is 

contrary to the principles laid down in paragraph 1 or which restricts the scope 

of the articles dealing with the prohibition of customs duties and quantitative 

restrictions between Member States. 

3. If a State monopoly of a commercial character has rules which are designed to 

make it easier to dispose of agricultural products or obtain for them the best 

return, steps should be taken in applying the rules contained in this Article to 

ensure equivalent safeguards for the employment and standard of living of the 

producers concerned. 

 

TITLE III 

AGRICULTURE AND FISHERIES 

 

Article 38 

(ex Article 32 TEC) 

 

1. The Union shall define and implement a common agriculture and fisheries po-

licy. 

The internal market shall extend to agriculture, fisheries and trade in agricultu-

ral products. ‘Agricultural products’ means the products of the soil, of stock-

farming and of fisheries and products of first-stage processing directly related 

to these products. References to the common agricultural policy or to agricul-

ture, and the use of the term ‘agricultural’, shall be understood as also referring 

to fisheries, having regard to the specific characteristics of this sector. 

2. Save as otherwise provided in Articles 39 to 44, the rules laid down for the 

establishment and functioning of the internal market shall apply to agricultural 

products. 

3. The products subject to the provisions of Articles 39 to 44 are listed in Annex 

I. 

4. The operation and development of the internal market for agricultural products 

must be accompanied by the establishment of a common agricultural policy. 
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Article 39 

(ex Article 33 TEC) 

 

1. The objectives of the common agricultural policy shall be: 

(a) to increase agricultural productivity by promoting technical progress and 

by ensuring the rational development of agricultural production and the 

optimum utilisation of the factors of production, in particular labour; 

(b) thus to ensure a fair standard of living for the agricultural community, in 

particular by increasing the individual earnings of persons engaged in ag-

riculture; 

(c) to stabilise markets; 

(d) to assure the availability of supplies; 

(e) to ensure that supplies reach consumers at reasonable prices. 

2. In working out the common agricultural policy and the special methods for its 

application, account shall be taken of: 

(a) the particular nature of agricultural activity, which results from the social 

structure of agriculture and from structural and natural disparities 

between the various agricultural regions; 

(b) the need to effect the appropriate adjustments by degrees; 

(c) the fact that in the Member States agriculture constitutes a sector closely 

linked with the economy as a whole. 

 

Article 40 

(ex Article 34 TEC) 

 

1. In order to attain the objectives set out in Article 39, a common organisation of 

agricultural markets shall be established. 

This organisation shall take one of the following forms, depending on the pro-

duct concerned: 

(a) common rules on competition; 

(b) compulsory coordination of the various national market organisations; 

(c) a European market organisation. 

2. The common organisation established in accordance with paragraph 1 may in-

clude all measures required to attain the objectives set out in Article 39, in par-

ticular regulation of prices, aids for the production and marketing of the various 

products, storage and carryover arrangements and common machinery for sta-

bilising imports or exports. 

The common organisation shall be limited to pursuit of the objectives set out 

in Article 39 and shall exclude any discrimination between producers or con-

sumers within the Union. 

Any common price policy shall be based on common criteria and uniform me-

thods of calculation. 
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3. In order to enable the common organisation referred to in paragraph 1 to attain 

its objectives, one or more agricultural guidance and guarantee funds may be 

set up. 

 

Article 41 

(ex Article 35 TEC) 

 

To enable the objectives set out in Article 39 to be attained, provision may be made 

within the framework of the common agricultural policy for measures such as: 

(a) an effective coordination of efforts in the spheres of vocational training, 

of research and of the dissemination of agricultural knowledge; this may 

include joint financing of projects or institutions; 

(b) joint measures to promote consumption of certain products. 

 

Article 42 

(ex Article 36 TEC) 

 

The provisions of the Chapter relating to rules on competition shall apply to produc-

tion of and trade in agricultural products only to the extent determined by the Euro-

pean Parliament and the Council within the framework of Article 43(2) and in ac-

cordance with the procedure laid down therein, account being taken of the objectives 

set out in Article 39. 

The Council, on a proposal from the Commission, may authorise the granting of aid: 

(a) for the protection of enterprises handicapped by structural or natural con-

ditions; 

(b) within the framework of economic development programmes. 

 

Article 43 

(ex Article 37 TEC) 

 

1. The Commission shall submit proposals for working out and implementing the 

common agricultural policy, including the replacement of the national organi-

sations by one of the forms of common organisation provided for in Article 

40(1), and for implementing the measures specified in this Title. 

These proposals shall take account of the interdependence of the agricultural 

matters mentioned in this Title. 

2. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure and after consulting the Economic and Social Com-

mittee, shall establish the common organisation of agricultural markets provi-

ded for in Article 40(1) and the other provisions necessary for the pursuit of 

the objectives of the common agricultural policy and the common fisheries po-

licy. 
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3. The Council, on a proposal from the Commission, shall adopt measures on fi-

xing prices, levies, aid and quantitative limitations and on the fixing and allo-

cation of fishing opportunities. 

4. In accordance with paragraph 2, the national market organisations may be re-

placed by the common organisation provided for in Article 40(1) if: 

(a) the common organisation offers Member States which are opposed to this 

measure and which have an organisation of their own for the production 

in question equivalent safeguards for the employment and standard of 

living of the producers concerned, account being taken of the adjustments 

that will be possible and the specialisation that will be needed with the 

passage of time; 

(b) such an organisation ensures conditions for trade within the Union similar 

to those existing in a national market. 

5. If a common organisation for certain raw materials is established before a com-

mon organisation exists for the corresponding processed products, such raw 

materials as are used for processed products intended for export to third count-

ries may be imported from outside the Union. 

 

Article 44 

(ex Article 38 TEC) 

 

Where in a Member State a product is subject to a national market organisation or 

to internal rules having equivalent effect which affect the competitive position of 

similar production in another Member State, a countervailing charge shall be applied 

by Member States to imports of this product coming from the Member State where 

such organisation or rules exist, unless that State applies a countervailing charge on 

export. 

The Commission shall fix the amount of these charges at the level required to redress 

the balance; it may also authorise other measures, the conditions and details of which 

it shall determine. 

 

TITLE IV 

FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL 

 

CHAPTER 1 

WORKERS 

 

Article 45 

(ex Article 39 TEC) 

 

1. Freedom of movement for workers shall be secured within the Union. 
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2. Such freedom of movement shall entail the abolition of any discrimination ba-

sed on nationality between workers of the Member States as regards employ-

ment, remuneration and other conditions of work and employment. 

3. It shall entail the right, subject to limitations justified on grounds of public po-

licy, public security or public health: 

(a) to accept offers of employment actually made; 

(b) to move freely within the territory of Member States for this purpose; 

(c) to stay in a Member State for the purpose of employment in accordance 

with the provisions governing the employment of nationals of that State 

laid down by law, regulation or administrative action; 

(d) to remain in the territory of a Member State after having been employed 

in that State, subject to conditions which shall be embodied in regulations 

to be drawn up by the Commission. 

4. The provisions of this Article shall not apply to employment in the public ser-

vice. 

 

Article 46 

(ex Article 40 TEC) 

 

The European Parliament and the Council shall, acting in accordance with the ordi-

nary legislative procedure and after consulting the Economic and Social Committee, 

issue directives or make regulations setting out the measures required to bring about 

freedom of movement for workers, as defined in Article 45, in particular: 

(a) by ensuring close cooperation between national employment services; 

(b) by abolishing those administrative procedures and practices and those 

qualifying periods in respect of eligibility for available employment, whe-

ther resulting from national legislation or from agreements previously 

concluded between Member States, the maintenance of which would form 

an obstacle to liberalisation of the movement of workers; 

(c) by abolishing all such qualifying periods and other restrictions provided 

for either under national legislation or under agreements previously con-

cluded between Member States as imposed on workers of other Member 

States conditions regarding the free choice of employment other than 

those imposed on workers of the State concerned; 

(d) by setting up appropriate machinery to bring offers of employment into 

touch with applications for employment and to facilitate the achievement 

of a balance between supply and demand in the employment market in 

such a way as to avoid serious threats to the standard of living and level 

of employment in the various regions and industries. 
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Article 47 

(ex Article 41 TEC) 

 

Member States shall, within the framework of a joint programme, encourage the 

exchange of young workers. 

 

Article 48 

(ex Article 42 TEC) 

 

The European Parliament and the Council shall, acting in accordance with the ordi-

nary legislative procedure, adopt such measures in the field of social security as are 

necessary to provide freedom of movement for workers; to this end, they shall make 

arrangements to secure for employed and self-employed migrant workers and their 

dependants: 

(a) aggregation, for the purpose of acquiring and retaining the right to benefit 

and of calculating the amount of benefit, of all periods taken into account 

under the laws of the several countries; 

(b) payment of benefits to persons resident in the territories of Member Sta-

tes. 

Where a member of the Council declares that a draft legislative act referred to in the 

first subparagraph would affect important aspects of its social security system, in-

cluding its scope, cost or financial structure, or would affect the financial balance of 

that system, it may request that the matter be referred to the European Council. In 

that case, the ordinary legislative procedure shall be suspended. After discussion, the 

European Council shall, within four months of this suspension, either: 

(a) refer the draft back to the Council, which shall terminate the suspension 

of the ordinary legislative procedure; or 

(b) take no action or request the Commission to submit a new proposal; in 

that case, the act originally proposed shall be deemed not to have been 

adopted. 

 

CHAPTER 2 

RIGHT OF ESTABLISHMENT 

 

Article 49 

(ex Article 43 TEC) 

 

Within the framework of the provisions set out below, restrictions on the freedom of 

establishment of nationals of a Member State in the territory of another Member 

State shall be prohibited. Such prohibition shall also apply to restrictions on the set-

ting-up of agencies, branches or subsidiaries by nationals of any Member State es-

tablished in the territory of any Member State. 
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Freedom of establishment shall include the right to take up and pursue activities as 

self-employed persons and to set up and manage undertakings, in particular compa-

nies or firms within the meaning of the second paragraph of Article 54, under the 

conditions laid down for its own nationals by the law of the country where such 

establishment is effected, subject to the provisions of the Chapter relating to capital. 

 

Article 50 

(ex Article 44 TEC) 

 

1. In order to attain freedom of establishment as regards a particular activity, the 

European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure and after consulting the Economic and Social Committee, 

shall act by means of directives. 

2. The European Parliament, the Council and the Commission shall carry out the 

duties devolving upon them under the preceding provisions, in particular: 

(a) by according, as a general rule, priority treatment to activities where free-

dom of establishment makes a particularly valuable contribution to the 

development of production and trade; 

(b) by ensuring close cooperation between the competent authorities in the 

Member States in order to ascertain the particular situation within the 

Union of the various activities concerned; 

(c) by abolishing those administrative procedures and practices, whether re-

sulting from national legislation or from agreements previously con-

cluded between Member States, the maintenance of which would form an 

obstacle to freedom of establishment; 

(d) by ensuring that workers of one Member State employed in the territory 

of another Member State may remain in that territory for the purpose of 

taking up activities therein as self-employed persons, where they satisfy 

the conditions which they would be required to satisfy if they were ente-

ring that State at the time when they intended to take up such activities; 

(e) by enabling a national of one Member State to acquire and use land and 

buildings situated in the territory of another Member State, in so far as 

this does not conflict with the principles laid down in Article 39(2); 

(f) by effecting the progressive abolition of restrictions on freedom of estab-

lishment in every branch of activity under consideration, both as regards 

the conditions for setting up agencies, branches or subsidiaries in the ter-

ritory of a Member State and as regards the subsidiaries in the territory of 

a Member State and as regards the conditions governing the entry of per-

sonnel belonging to the main establishment into managerial or supervi-

sory posts in such agencies, branches or subsidiaries; 

(g) by coordinating to the necessary extent the safeguards which, for the pro-

tection of the interests of members and others, are required by Member 

States of companies or firms within the meaning of the second paragraph 
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of Article 54 with a view to making such safeguards equivalent throug-

hout the Union; 

(h) by satisfying themselves that the conditions of establishment are not dis-

torted by aids granted by Member States. 

 

Article 51 

(ex Article 45 TEC) 

 

The provisions of this Chapter shall not apply, so far as any given Member State is 

concerned, to activities which in that State are connected, even occasionally, with 

the exercise of official authority. 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, may rule that the provisions of this Chapter shall not apply to 

certain activities. 

 

Article 52 

(ex Article 46 TEC) 

 

1. The provisions of this Chapter and measures taken in pursuance thereof shall 

not prejudice the applicability of provisions laid down by law, regulation or 

administrative action providing for special treatment for foreign nationals on 

grounds of public policy, public security or public health. 

2. The European Parliament and the Council shall, acting in accordance with the 

ordinary legislative procedure, issue directives for the coordination of the 

abovementioned provisions. 

 

Article 53 

(ex Article 47 TEC) 

 

1. In order to make it easier for persons to take up and pursue activities as self-

employed persons, the European Parliament and the Council shall, acting in 

accordance with the ordinary legislative procedure, issue directives for the 

mutual recognition of diplomas, certificates and other evidence of formal qua-

lifications and for the coordination of the provisions laid down by law, regula-

tion or administrative action in Member States concerning the taking-up and 

pursuit of activities as self-employed persons. 

2. In the case of the medical and allied and pharmaceutical professions, the pro-

gressive abolition of restrictions shall be dependent upon coordination of the 

conditions for their exercise in the various Member States. 
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Article 54 

(ex Article 48 TEC) 

 

Companies or firms formed in accordance with the law of a Member State and ha-

ving their registered office, central administration or principal place of business 

within the Union shall, for the purposes of this Chapter, be treated in the same way 

as natural persons who are nationals of Member States. 

‘Companies or firms’ means companies or firms constituted under civil or commer-

cial law, including cooperative societies, and other legal persons governed by public 

or private law, save for those which are non-profit-making. 

 

Article 55 

(ex Article 294 TEC) 

 

Member States shall accord nationals of the other Member States the same treatment 

as their own nationals as regards participation in the capital of companies or firms 

within the meaning of Article 54, without prejudice to the application of the other 

provisions of the Treaties. 

 

CHAPTER 3 

SERVICES 

 

Article 56 

(ex Article 49 TEC) 

 

Within the framework of the provisions set out below, restrictions on freedom to 

provide services within the Union shall be prohibited in respect of nationals of Mem-

ber States who are established in a Member State other than that of the person for 

whom the services are intended. 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, may extend the provisions of the Chapter to nationals of a third 

country who provide services and who are established within the Union. 

 

Article 57 

(ex Article 50 TEC) 

 

Services shall be considered to be ‘services’ within the meaning of the Treaties 

where they are normally provided for remuneration, in so far as they are not gover-

ned by the provisions relating to freedom of movement for goods, capital and per-

sons. 

‘Services’ shall in particular include: 

(a) activities of an industrial character; 

(b) activities of a commercial character; 
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(c) activities of craftsmen; 

(d) activities of the professions. 

Without prejudice to the provisions of the Chapter relating to the right of establish-

ment, the person providing a service may, in order to do so, temporarily pursue his 

activity in the Member State where the service is provided, under the same conditi-

ons as are imposed by that State on its own nationals. 

 

Article 58 

(ex Article 51 TEC) 

 

1. Freedom to provide services in the field of transport shall be governed by the 

provisions of the Title relating to transport. 

2. The liberalisation of banking and insurance services connected with move-

ments of capital shall be effected in step with the liberalisation of movement 

of capital. 

 

Article 59 

(ex Article 52 TEC) 

 

1. In order to achieve the liberalisation of a specific service, the European Parlia-

ment and the Council, acting in accordance with the ordinary legislative pro-

cedure and after consulting the Economic and Social Committee, shall issue 

directives. 

2. As regards the directives referred to in paragraph 1, priority shall as a general 

rule be given to those services which directly affect production costs or the 

liberalisation of which helps to promote trade in goods. 

 

Article 60 

(ex Article 53 TEC) 

 

The Member States shall endeavour to undertake the liberalisation of services 

beyond the extent required by the directives issued pursuant to Article 59(1), if their 

general economic situation and the situation of the economic sector concerned so 

permit. 

To this end, the Commission shall make recommendations to the Member States 

concerned. 
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Article 61 

(ex Article 54 TEC) 

 

As long as restrictions on freedom to provide services have not been abolished, each 

Member State shall apply such restrictions without distinction on grounds of natio-

nality or residence to all persons providing services within the meaning of the first 

paragraph of Article 56. 

 

Article 62 

(ex Article 55 TEC) 

 

The provisions of Articles 51 to 54 shall apply to the matters covered by this Chapter. 

 

CHAPTER 4 

CAPITAL AND PAYMENTS 

 

Article 63 

(ex Article 56 TEC) 

 

1. Within the framework of the provisions set out in this Chapter, all restrictions 

on the movement of capital between Member States and between Member Sta-

tes and third countries shall be prohibited. 

2. Within the framework of the provisions set out in this Chapter, all restrictions 

on payments between Member States and between Member States and third 

countries shall be prohibited. 

 

Article 64 

(ex Article 57 TEC) 

 

1. The provisions of Article 63 shall be without prejudice to the application to 

third countries of any restrictions which exist on 31 December 1993 under na-

tional or Union law adopted in respect of the movement of capital to or from 

third countries involving direct investment – including in real estate – estab-

lishment, the provision of financial services or the admission of securities to 

capital markets. In respect of restrictions existing under national law in Bulga-

ria, Estonia and Hungary, the relevant date shall be 31 December 1999. In 

respect of restrictions existing under national law in Croatia, the relevant date 

shall be 31 December 2002. 

2. Whilst endeavouring to achieve the objective of free movement of capital 

between Member States and third countries to the greatest extent possible and 

without prejudice to the other Chapters of the Treaties, the European Parlia-

ment and the Council, acting in accordance with the ordinary legislative pro-

cedure, shall adopt the measures on the movement of capital to or from third 



Treaty on the Functioning of the European Union 

 152 

countries involving direct investment – including investment in real estate – 

establishment, the provision of financial services or the admission of securities 

to capital markets. 

3. Notwithstanding paragraph 2, only the Council, acting in accordance with a 

special legislative procedure, may unanimously, and after consulting the Euro-

pean Parliament, adopt measures which constitute a step backwards in Union 

law as regards the liberalisation of the movement of capital to or from third 

countries. 

 

Article 65 

(ex Article 58 TEC) 

 

1. The provisions of Article 63 shall be without prejudice to the right of Member 

States: 

(a) to apply the relevant provisions of their tax law which distinguish between 

taxpayers who are not in the same situation with regard to their place of 

residence or with regard to the place where their capital is invested; 

(b) to take all requisite measures to prevent infringements of national law and 

regulations, in particular in the field of taxation and the prudential super-

vision of financial institutions, or to lay down procedures for the declara-

tion of capital movements for purposes of administrative or statistical in-

formation, or to take measures which are justified on grounds of public 

policy or public security. 

2. The provisions of this Chapter shall be without prejudice to the applicability of 

restrictions on the right of establishment which are compatible with the Trea-

ties. 

3. The measures and procedures referred to in paragraphs 1 and 2 shall not con-

stitute a means of arbitrary discrimination or a disguised restriction on the free 

movement of capital and payments as defined in Article 63. 

4. In the absence of measures pursuant to Article 64(3), the Commission or, in the 

absence of a Commission decision within three months from the request of the 

Member State concerned, the Council, may adopt a decision stating that rest-

rictive tax measures adopted by a Member State concerning one or more third 

countries are to be considered compatible with the Treaties in so far as they are 

justified by one of the objectives of the Union and compatible with the proper 

functioning of the internal market. The Council shall act unanimously on ap-

plication by a Member State. 

 

Article 66 

(ex Article 59 TEC) 

 

Where, in exceptional circumstances, movements of capital to or from third count-

ries cause, or threaten to cause, serious difficulties for the operation of economic and 
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monetary union, the Council, on a proposal from the Commission and after consul-

ting the European Central Bank, may take safeguard measures with regard to third 

countries for a period not exceeding six months if such measures are strictly neces-

sary. 

 

TITLE V 

AREA OF FREEDOM, SECURITY AND JUSTICE 

 

CHAPTER 1 

GENERAL PROVISIONS 

 

Article 67 

(ex Article 61 TEC and ex Article 29 TEU) 

 

1. The Union shall constitute an area of freedom, security and justice with respect 

for fundamental rights and the different legal systems and traditions of the 

Member States. 

2. It shall ensure the absence of internal border controls for persons and shall 

frame a common policy on asylum, immigration and external border control, 

based on solidarity between Member States, which is fair towards third-country 

nationals. For the purpose of this Title, stateless persons shall be treated as 

third-country nationals. 

3. The Union shall endeavour to ensure a high level of security through measures 

to prevent and combat crime, racism and xenophobia, and through measures 

for coordination and cooperation between police and judicial authorities and 

other competent authorities, as well as through the mutual recognition of judg-

ments in criminal matters and, if necessary, through the approximation of cri-

minal laws. 

4. The Union shall facilitate access to justice, in particular through the principle 

of mutual recognition of judicial and extrajudicial decisions in civil matters. 

 

Article 68 

 

The European Council shall define the strategic guidelines for legislative and opera-

tional planning within the area of freedom, security and justice. 

 

Article 69 

 

National Parliaments ensure that the proposals and legislative initiatives submitted 

under Chapters 4 and 5 comply with the principle of subsidiarity, in accordance with 

the arrangements laid down by the Protocol on the application of the principles of 

subsidiarity and proportionality. 
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Article 70 

 

Without prejudice to Articles 258, 259 and 260, the Council may, on a proposal from 

the Commission, adopt measures laying down the arrangements whereby Member 

States, in collaboration with the Commission, conduct objective and impartial eva-

luation of the implementation of the Union policies referred to in this Title by Mem-

ber States' authorities, in particular in order to facilitate full application of the prin-

ciple of mutual recognition. The European Parliament and national Parliaments shall 

be informed of the content and results of the evaluation. 

 

Article 71 

(ex Article 36 TEU) 

 

A standing committee shall be set up within the Council in order to ensure that ope-

rational cooperation on internal security is promoted and strengthened within the 

Union. Without prejudice to Article 240, it shall facilitate coordination of the action 

of Member States' competent authorities. Representatives of the Union bodies, 

offices and agencies concerned may be involved in the proceedings of this commit-

tee. The European Parliament and national Parliaments shall be kept informed of the 

proceedings. 

 

Article 72 

(ex Article 64(1) TEC and ex Article 33 TEU) 

 

This Title shall not affect the exercise of the responsibilities incumbent upon Mem-

ber States with regard to the maintenance of law and order and the safeguarding of 

internal security. 

 

Article 73 

 

It shall be open to Member States to organise between themselves and under their 

responsibility such forms of cooperation and coordination as they deem appropriate 

between the competent departments of their administrations responsible for safe-

guarding national security. 

 

Article 74 

(ex Article 66 TEC) 

 

The Council shall adopt measures to ensure administrative cooperation between the 

relevant departments of the Member States in the areas covered by this Title, as well 

as between those departments and the Commission. It shall act on a Commission 

proposal, subject to Article 76, and after consulting the European Parliament. 
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Article 75 

(ex Article 60 TEC) 

 

Where necessary to achieve the objectives set out in Article 67, as regards preventing 

and combating terrorism and related activities, the European Parliament and the 

Council, acting by means of regulations in accordance with the ordinary legislative 

procedure, shall define a framework for administrative measures with regard to ca-

pital movements and payments, such as the freezing of funds, financial assets or 

economic gains belonging to, or owned or held by, natural or legal persons, groups 

or non-State entities. 

The Council, on a proposal from the Commission, shall adopt measures to imple-

ment the framework referred to in the first paragraph. 

The acts referred to in this Article shall include necessary provisions on legal safe-

guards. 

 

Article 76 

 

The acts referred to in Chapters 4 and 5, together with the measures referred to in 

Article 74 which ensure administrative cooperation in the areas covered by these 

Chapters, shall be adopted: 

(a) on a proposal from the Commission, or 

(b) on the initiative of a quarter of the Member States. 

 

CHAPTER 2 

POLICIES ON BORDER CHECKS, ASYLUM AND IMMIGRATION 

 

Article 77 

(ex Article 62 TEC) 

 

1. The Union shall develop a policy with a view to: 

(a) ensuring the absence of any controls on persons, whatever their nationa-

lity, when crossing internal borders; 

(b) carrying out checks on persons and efficient monitoring of the crossing 

of external borders; 

(c) the gradual introduction of an integrated management system for external 

borders. 

2. For the purposes of paragraph 1, the European Parliament and the Council, 

acting in accordance with the ordinary legislative procedure, shall adopt mea-

sures concerning: 

(a) the common policy on visas and other short-stay residence permits; 

(b) the checks to which persons crossing external borders are subject; 

(c) the conditions under which nationals of third countries shall have the free-

dom to travel within the Union for a short period; 
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(d) any measure necessary for the gradual establishment of an integrated ma-

nagement system for external borders; 

(e) the absence of any controls on persons, whatever their nationality, when 

crossing internal borders. 

3. If action by the Union should prove necessary to facilitate the exercise of the 

right referred to in Article 20(2)(a), and if the Treaties have not provided the 

necessary powers, the Council, acting in accordance with a special legislative 

procedure, may adopt provisions concerning passports, identity cards, resi-

dence permits or any other such document. The Council shall act unanimously 

after consulting the European Parliament. 

4. This Article shall not affect the competence of the Member States concerning 

the geographical demarcation of their borders, in accordance with international 

law. 

 

Article 78 

(ex Articles 63, points 1 and 2, and 64(2) TEC) 

 

1. The Union shall develop a common policy on asylum, subsidiary protection 

and temporary protection with a view to offering appropriate status to any third-

country national requiring international protection and ensuring compliance 

with the principle of non-refoulement. This policy must be in accordance with 

the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 

relating to the status of refugees, and other relevant treaties. 

2. For the purposes of paragraph 1, the European Parliament and the Council, 

acting in accordance with the ordinary legislative procedure, shall adopt mea-

sures for a common European asylum system comprising: 

(a) a uniform status of asylum for nationals of third countries, valid throug-

hout the Union; 

(b) a uniform status of subsidiary protection for nationals of third countries 

who, without obtaining European asylum, are in need of international pro-

tection; 

(c) a common system of temporary protection for displaced persons in the 

event of a massive inflow; 

(d) common procedures for the granting and withdrawing of uniform asylum 

or subsidiary protection status; 

(e) criteria and mechanisms for determining which Member State is respon-

sible for considering an application for asylum or subsidiary protection; 

(f) standards concerning the conditions for the reception of applicants for 

asylum or subsidiary protection; 

(g) partnership and cooperation with third countries for the purpose of ma-

naging inflows of people applying for asylum or subsidiary or temporary 

protection. 
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3. In the event of one or more Member States being confronted by an emergency 

situation characterised by a sudden inflow of nationals of third countries, the 

Council, on a proposal from the Commission, may adopt provisional measures 

for the benefit of the Member State(s) concerned. It shall act after consulting 

the European Parliament. 

 

Article 79 

(ex Article 63, points 3 and 4, TEC) 

 

1. The Union shall develop a common immigration policy aimed at ensuring, at 

all stages, the efficient management of migration flows, fair treatment of third-

country nationals residing legally in Member States, and the prevention of, and 

enhanced measures to combat, illegal immigration and trafficking in human 

beings. 

2. For the purposes of paragraph 1, the European Parliament and the Council, 

acting in accordance with the ordinary legislative procedure, shall adopt mea-

sures in the following areas: 

(a) the conditions of entry and residence, and standards on the issue by Mem-

ber States of long-term visas and residence permits, including those for 

the purpose of family reunification; 

(b) the definition of the rights of third-country nationals residing legally in a 

Member State, including the conditions governing freedom of movement 

and of residence in other Member States; 

(c) illegal immigration and unauthorised residence, including removal and 

repatriation of persons residing without authorisation; 

(d) combating trafficking in persons, in particular women and children. 

3. The Union may conclude agreements with third countries for the readmission 

to their countries of origin or provenance of third-country nationals who do not 

or who no longer fulfil the conditions for entry, presence or residence in the 

territory of one of the Member States. 

4. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, may establish measures to provide incentives and 

support for the action of Member States with a view to promoting the integra-

tion of third-country nationals residing legally in their territories, excluding any 

harmonisation of the laws and regulations of the Member States. 

5. This Article shall not affect the right of Member States to determine volumes 

of admission of third-country nationals coming from third countries to their 

territory in order to seek work, whether employed or self-employed. 

 

Article 80 

 

The policies of the Union set out in this Chapter and their implementation shall be 

governed by the principle of solidarity and fair sharing of responsibility, including 
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its financial implications, between the Member States. Whenever necessary, the 

Union acts adopted pursuant to this Chapter shall contain appropriate measures to 

give effect to this principle. 

 

CHAPTER 3 

JUDICIAL COOPERATION IN CIVIL MATTERS 

 

Article 81 

(ex Article 65 TEC) 

 

1. The Union shall develop judicial cooperation in civil matters having cross-bor-

der implications, based on the principle of mutual recognition of judgments and 

of decisions in extrajudicial cases. Such cooperation may include the adoption 

of measures for the approximation of the laws and regulations of the Member 

States. 

2. For the purposes of paragraph 1, the European Parliament and the Council, 

acting in accordance with the ordinary legislative procedure, shall adopt mea-

sures, particularly when necessary for the proper functioning of the internal 

market, aimed at ensuring: 

(a) the mutual recognition and enforcement between Member States of judg-

ments and of decisions in extrajudicial cases; 

(b) the cross-border service of judicial and extrajudicial documents; 

(c) the compatibility of the rules applicable in the Member States concerning 

conflict of laws and of jurisdiction; 

(d) cooperation in the taking of evidence; 

(e) effective access to justice; 

(f) the elimination of obstacles to the proper functioning of civil proceedings, 

if necessary by promoting the compatibility of the rules on civil procedure 

applicable in the Member States; 

(g) the development of alternative methods of dispute settlement; 

(h) support for the training of the judiciary and judicial staff. 

3. Notwithstanding paragraph 2, measures concerning family law with cross-bor-

der implications shall be established by the Council, acting in accordance with 

a special legislative procedure. The Council shall act unanimously after con-

sulting the European Parliament. 

The Council, on a proposal from the Commission, may adopt a decision deter-

mining those aspects of family law with cross-border implications which may 

be the subject of acts adopted by the ordinary legislative procedure. The Coun-

cil shall act unanimously after consulting the European Parliament. 

The proposal referred to in the second subparagraph shall be notified to the 

national Parliaments. If a national Parliament makes known its opposition 

within six months of the date of such notification, the decision shall not be 

adopted. In the absence of opposition, the Council may adopt the decision. 
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CHAPTER 4 

JUDICIAL COOPERATION IN CRIMINAL MATTERS 

 

Article 82 

(ex Article 31 TEU) 

 

1. Judicial cooperation in criminal matters in the Union shall be based on the prin-

ciple of mutual recognition of judgments and judicial decisions and shall in-

clude the approximation of the laws and regulations of the Member States in 

the areas referred to in paragraph 2 and in Article 83. 

The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, shall adopt measures to: 

(a) lay down rules and procedures for ensuring recognition throughout the 

Union of all forms of judgments and judicial decisions; 

(b) prevent and settle conflicts of jurisdiction between Member States; 

(c) support the training of the judiciary and judicial staff; 

(d) facilitate cooperation between judicial or equivalent authorities of the 

Member States in relation to proceedings in criminal matters and the en-

forcement of decisions. 

2. To the extent necessary to facilitate mutual recognition of judgments and judi-

cial decisions and police and judicial cooperation in criminal matters having a 

cross-border dimension, the European Parliament and the Council may, by me-

ans of directives adopted in accordance with the ordinary legislative procedure, 

establish minimum rules. Such rules shall take into account the differences 

between the legal traditions and systems of the Member States. 

They shall concern: 

(a) mutual admissibility of evidence between Member States; 

(b) the rights of individuals in criminal procedure; 

(c) the rights of victims of crime; 

(d) any other specific aspects of criminal procedure which the Council has 

identified in advance by a decision; for the adoption of such a decision, 

the Council shall act unanimously after obtaining the consent of the Eu-

ropean Parliament. 

Adoption of the minimum rules referred to in this paragraph shall not prevent 

Member States from maintaining or introducing a higher level of protection for 

individuals. 

3. Where a member of the Council considers that a draft directive as referred to 

in paragraph 2 would affect fundamental aspects of its criminal justice system, 

it may request that the draft directive be referred to the European Council. In 

that case, the ordinary legislative procedure shall be suspended. After discus-

sion, and in case of a consensus, the European Council shall, within four mon-

ths of this suspension, refer the draft back to the Council, which shall terminate 

the suspension of the ordinary legislative procedure. 
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Within the same timeframe, in case of disagreement, and if at least nine Mem-

ber States wish to establish enhanced cooperation on the basis of the draft di-

rective concerned, they shall notify the European Parliament, the Council and 

the Commission accordingly. In such a case, the authorisation to proceed with 

enhanced cooperation referred to in Article 20(2) of the Treaty on European 

Union and Article 329(1) of this Treaty shall be deemed to be granted and the 

provisions on enhanced cooperation shall apply. 

 

Article 83 

(ex Article 31 TEU) 

 

1. The European Parliament and the Council may, by means of directives adopted 

in accordance with the ordinary legislative procedure, establish minimum rules 

concerning the definition of criminal offences and sanctions in the areas of par-

ticularly serious crime with a cross-border dimension resulting from the nature 

or impact of such offences or from a special need to combat them on a common 

basis. 

These areas of crime are the following: terrorism, trafficking in human beings 

and sexual exploitation of women and children, illicit drug trafficking, illicit 

arms trafficking, money laundering, corruption, counterfeiting of means of 

payment, computer crime and organised crime. 

On the basis of developments in crime, the Council may adopt a decision iden-

tifying other areas of crime that meet the criteria specified in this paragraph. It 

shall act unanimously after obtaining the consent of the European Parliament. 

2. If the approximation of criminal laws and regulations of the Member States 

proves essential to ensure the effective implementation of a Union policy in an 

area which has been subject to harmonisation measures, directives may estab-

lish minimum rules with regard to the definition of criminal offences and sanc-

tions in the area concerned. Such directives shall be adopted by the same ordi-

nary or special legislative procedure as was followed for the adoption of the 

harmonisation measures in question, without prejudice to Article 76. 

3. Where a member of the Council considers that a draft directive as referred to 

in paragraph 1 or 2 would affect fundamental aspects of its criminal justice 

system, it may request that the draft directive be referred to the European Coun-

cil. In that case, the ordinary legislative procedure shall be suspended. After 

discussion, and in case of a consensus, the European Council shall, within four 

months of this suspension, refer the draft back to the Council, which shall ter-

minate the suspension of the ordinary legislative procedure. 

Within the same timeframe, in case of disagreement, and if at least nine Mem-

ber States wish to establish enhanced cooperation on the basis of the draft di-

rective concerned, they shall notify the European Parliament, the Council and 

the Commission accordingly. In such a case, the authorisation to proceed with 

enhanced cooperation referred to in Article 20(2) of the Treaty on European 
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Union and Article 329(1) of this Treaty shall be deemed to be granted and the 

provisions on enhanced cooperation shall apply. 

 

Article 84 

 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, may establish measures to promote and support the action of 

Member States in the field of crime prevention, excluding any harmonisation of the 

laws and regulations of the Member States. 

 

Article 85 

(ex Article 31 TEU) 

 

1. Eurojust's mission shall be to support and strengthen coordination and coope-

ration between national investigating and prosecuting authorities in relation to 

serious crime affecting two or more Member States or requiring a prosecution 

on common bases, on the basis of operations conducted and information supp-

lied by the Member States' authorities and by Europol. 

In this context, the European Parliament and the Council, by means of regula-

tions adopted in accordance with the ordinary legislative procedure, shall de-

termine Eurojust's structure, operation, field of action and tasks. These tasks 

may include: 

(a) the initiation of criminal investigations, as well as proposing the initiation 

of prosecutions conducted by competent national authorities, particularly 

those relating to offences against the financial interests of the Union; 

(b) the coordination of investigations and prosecutions referred to in point 

(a); 

(c) the strengthening of judicial cooperation, including by resolution of con-

flicts of jurisdiction and by close cooperation with the European Judicial 

Network. 

These regulations shall also determine arrangements for involving the Euro-

pean Parliament and national Parliaments in the evaluation of Eurojust's acti-

vities. 

2. In the prosecutions referred to in paragraph 1, and without prejudice to Article 

86, formal acts of judicial procedure shall be carried out by the competent na-

tional officials. 

 

Article 86 

 

1. In order to combat crimes affecting the financial interests of the Union, the 

Council, by means of regulations adopted in accordance with a special legisla-
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tive procedure, may establish a European Public Prosecutor's Office from Eu-

rojust. The Council shall act unanimously after obtaining the consent of the 

European Parliament. 

In the absence of unanimity in the Council, a group of at least nine Member 

States may request that the draft regulation be referred to the European Council. 

In that case, the procedure in the Council shall be suspended. After discussion, 

and in case of a consensus, the European Council shall, within four months of 

this suspension, refer the draft back to the Council for adoption. 

Within the same timeframe, in case of disagreement, and if at least nine Mem-

ber States wish to establish enhanced cooperation on the basis of the draft re-

gulation concerned, they shall notify the European Parliament, the Council and 

the Commission accordingly. In such a case, the authorisation to proceed with 

enhanced cooperation referred to in Article 20(2) of the Treaty on European 

Union and Article 329(1) of this Treaty shall be deemed to be granted and the 

provisions on enhanced cooperation shall apply. 

2. The European Public Prosecutor's Office shall be responsible for investigating, 

prosecuting and bringing to judgment, where appropriate in liaison with Euro-

pol, the perpetrators of, and accomplices in, offences against the Union's finan-

cial interests, as determined by the regulation provided for in paragraph 1. It 

shall exercise the functions of prosecutor in the competent courts of the Mem-

ber States in relation to such offences. 

3. The regulations referred to in paragraph 1 shall determine the general rules 

applicable to the European Public Prosecutor's Office, the conditions governing 

the performance of its functions, the rules of procedure applicable to its activi-

ties, as well as those governing the admissibility of evidence, and the rules ap-

plicable to the judicial review of procedural measures taken by it in the perfor-

mance of its functions. 

4. The European Council may, at the same time or subsequently, adopt a decision 

amending paragraph 1 in order to extend the powers of the European Public 

Prosecutor's Office to include serious crime having a cross-border dimension 

and amending accordingly paragraph 2 as regards the perpetrators of, and ac-

complices in, serious crimes affecting more than one Member State. The Euro-

pean Council shall act unanimously after obtaining the consent of the European 

Parliament and after consulting the Commission. 
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CHAPTER 5 

POLICE COOPERATION 

 

Article 87 

(ex Article 30 TEU) 

 

1. The Union shall establish police cooperation involving all the Member States' 

competent authorities, including police, customs and other specialised law en-

forcement services in relation to the prevention, detection and investigation of 

criminal offences. 

2. For the purposes of paragraph 1, the European Parliament and the Council, 

acting in accordance with the ordinary legislative procedure, may establish 

measures concerning: 

(a) the collection, storage, processing, analysis and exchange of relevant in-

formation; 

(b) support for the training of staff, and cooperation on the exchange of staff, 

on equipment and on research into crime-detection; 

(c) common investigative techniques in relation to the detection of serious 

forms of organised crime. 

3. The Council, acting in accordance with a special legislative procedure, may 

establish measures concerning operational cooperation between the authorities 

referred to in this Article. The Council shall act unanimously after consulting 

the European Parliament. 

In case of the absence of unanimity in the Council, a group of at least nine 

Member States may request that the draft measures be referred to the European 

Council. In that case, the procedure in the Council shall be suspended. After 

discussion, and in case of a consensus, the European Council shall, within four 

months of this suspension, refer the draft back to the Council for adoption. 

Within the same timeframe, in case of disagreement, and if at least nine Mem-

ber States wish to establish enhanced cooperation on the basis of the draft mea-

sures concerned, they shall notify the European Parliament, the Council and 

the Commission accordingly. In such a case, the authorisation to proceed with 

enhanced cooperation referred to in Article 20(2) of the Treaty on European 

Union and Article 329(1) of this Treaty shall be deemed to be granted and the 

provisions on enhanced cooperation shall apply. 

The specific procedure provided for in the second and third subparagraphs shall 

not apply to acts which constitute a development of the Schengen acquis. 

 

Article 88 

(ex Article 30 TEU) 

 

1. Europol's mission shall be to support and strengthen action by the Member Sta-

tes' police authorities and other law enforcement services and their mutual 
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cooperation in preventing and combating serious crime affecting two or more 

Member States, terrorism and forms of crime which affect a common interest 

covered by a Union policy. 

2. The European Parliament and the Council, by means of regulations adopted in 

accordance with the ordinary legislative procedure, shall determine Europol's 

structure, operation, field of action and tasks. These tasks may include: 

(a) the collection, storage, processing, analysis and exchange of information, 

in particular that forwarded by the authorities of the Member States or 

third countries or bodies; 

(b) the coordination, organisation and implementation of investigative and 

operational action carried out jointly with the Member States' competent 

authorities or in the context of joint investigative teams, where appropri-

ate in liaison with Eurojust. 

These regulations shall also lay down the procedures for scrutiny of Europol's 

activities by the European Parliament, together with national Parliaments. 

3. Any operational action by Europol must be carried out in liaison and in agree-

ment with the authorities of the Member State or States whose territory is con-

cerned. The application of coercive measures shall be the exclusive responsi-

bility of the competent national authorities. 

 

Article 89 

(ex Article 32 TEU) 

 

The Council, acting in accordance with a special legislative procedure, shall lay 

down the conditions and limitations under which the competent authorities of the 

Member States referred to in Articles 82 and 87 may operate in the territory of 

another Member State in liaison and in agreement with the authorities of that State. 

The Council shall act unanimously after consulting the European Parliament. 

 

TITLE VI 

TRANSPORT 

 

Article 90 

(ex Article 70 TEC) 

 

The objectives of the Treaties shall, in matters governed by this Title, be pursued 

within the framework of a common transport policy. 

 

Article 91 

(ex Article 71 TEC) 

 

1. For the purpose of implementing Article 90, and taking into account the dis-

tinctive features of transport, the European Parliament and the Council shall, 



Treaty on the Functioning of the European Union 

 165 

acting in accordance with the ordinary legislative procedure and after consul-

ting the Economic and Social Committee and the Committee of the Regions, 

lay down: 

(a) common rules applicable to international transport to or from the territory 

of a Member State or passing across the territory of one or more Member 

States; 

(b) the conditions under which non-resident carriers may operate transport 

services within a Member State; 

(c) measures to improve transport safety; 

(d) any other appropriate provisions. 

2. When the measures referred to in paragraph 1 are adopted, account shall be 

taken of cases where their application might seriously affect the standard of 

living and level of employment in certain regions, and the operation of trans-

port facilities. 

 

Article 92 

(ex Article 72 TEC) 

 

Until the provisions referred to in Article 91(1) have been laid down, no Member 

State may, unless the Council has unanimously adopted a measure granting a dero-

gation, make the various provisions governing the subject on 1 January 1958 or, for 

acceding States, the date of their accession less favourable in their direct or indirect 

effect on carriers of other Member States as compared with carriers who are natio-

nals of that State. 

 

Article 93 

(ex Article 73 TEC) 

 

Aids shall be compatible with the Treaties if they meet the needs of coordination of 

transport or if they represent reimbursement for the discharge of certain obligations 

inherent in the concept of a public service. 

 

Article 94 

(ex Article 74 TEC) 

 

Any measures taken within the framework of the Treaties in respect of transport 

rates and conditions shall take account of the economic circumstances of carriers. 

 

Article 95 

(ex Article 75 TEC) 

 

1. In the case of transport within the Union, discrimination which takes the form 

of carriers charging different rates and imposing different conditions for the 
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carriage of the same goods over the same transport links on grounds of the 

country of origin or of destination of the goods in question shall be prohibited. 

2. Paragraph 1 shall not prevent the European Parliament and the Council from 

adopting other measures pursuant to Article 91(1). 

3. The Council shall, on a proposal from the Commission and after consulting the 

European Parliament and the Economic and Social Committee, lay down rules 

for implementing the provisions of paragraph 1. 

The Council may in particular lay down the provisions needed to enable the 

institutions of the Union to secure compliance with the rule laid down in para-

graph 1 and to ensure that users benefit from it to the full. 

4. The Commission shall, acting on its own initiative or on application by a Mem-

ber State, investigate any cases of discrimination falling within paragraph 1 

and, after consulting any Member State concerned, shall take the necessary de-

cisions within the framework of the rules laid down in accordance with the 

provisions of paragraph 3. 

 

Article 96 

(ex Article 76 TEC) 

 

1. The imposition by a Member State, in respect of transport operations carried 

out within the Union, of rates and conditions involving any element of support 

or protection in the interest of one or more particular undertakings or industries 

shall be prohibited, unless authorised by the Commission. 

2. The Commission shall, acting on its own initiative or on application by a Mem-

ber State, examine the rates and conditions referred to in paragraph 1, taking 

account in particular of the requirements of an appropriate regional economic 

policy, the needs of underdeveloped areas and the problems of areas seriously 

affected by political circumstances on the one hand, and of the effects of such 

rates and conditions on competition between the different modes of transport 

on the other. 

After consulting each Member State concerned, the Commission shall take the 

necessary decisions. 

3. The prohibition provided for in paragraph 1 shall not apply to tariffs fixed to 

meet competition. 

 

Article 97 

(ex Article 77 TEC) 

 

Charges or dues in respect of the crossing of frontiers which are charged by a carrier 

in addition to the transport rates shall not exceed a reasonable level after taking the 

costs actually incurred thereby into account. 

Member States shall endeavour to reduce these costs progressively. 
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The Commission may make recommendations to Member States for the application 

of this Article. 

 

Article 98 

(ex Article 78 TEC) 

 

The provisions of this Title shall not form an obstacle to the application of measures 

taken in the Federal Republic of Germany to the extent that such measures are re-

quired in order to compensate for the economic disadvantages caused by the division 

of Germany to the economy of certain areas of the Federal Republic affected by that 

division. Five years after the entry into force of the Treaty of Lisbon, the Council, 

acting on a proposal from the Commission, may adopt a decision repealing this Ar-

ticle. 

 

Article 99 

(ex Article 79 TEC) 

 

An Advisory Committee consisting of experts designated by the governments of 

Member States shall be attached to the Commission. The Commission, whenever it 

considers it desirable, shall consult the Committee on transport matters. 

 

Article 100 

(ex Article 80 TEC) 

 

1. The provisions of this Title shall apply to transport by rail, road and inland 

waterway. 

2. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, may lay down appropriate provisions for sea and air 

transport. They shall act after consulting the Economic and Social Committee 

and the Committee of the Regions. 
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TITLE VII 

COMMON RULES ON COMPETITION, TAXATION AND APPROXIMA-

TION OF LAWS 

 

CHAPTER 1 

RULES ON COMPETITION 

 

SECTION 1 

RULES APPLYING TO UNDERTAKINGS 

 

Article 101 

(ex Article 81 TEC) 

 

1. The following shall be prohibited as incompatible with the internal market: all 

agreements between undertakings, decisions by associations of undertakings 

and concerted practices which may affect trade between Member States and 

which have as their object or effect the prevention, restriction or distortion of 

competition within the internal market, and in particular those which: 

(a) directly or indirectly fix purchase or selling prices or any other trading 

conditions; 

(b) limit or control production, markets, technical development, or invest-

ment; 

(c) share markets or sources of supply; 

(d) apply dissimilar conditions to equivalent transactions with other trading 

parties, thereby placing them at a competitive disadvantage; 

(e) make the conclusion of contracts subject to acceptance by the other par-

ties of supplementary obligations which, by their nature or according to 

commercial usage, have no connection with the subject of such contracts. 

2. Any agreements or decisions prohibited pursuant to this Article shall be auto-

matically void. 

3. The provisions of paragraph 1 may, however, be declared inapplicable in the 

case of: 

— any agreement or category of agreements between undertakings, 

— any decision or category of decisions by associations of undertakings, 

— any concerted practice or category of concerted practices, 

which contributes to improving the production or distribution of goods or to 

promoting technical or economic progress, while allowing consumers a fair 

share of the resulting benefit, and which does not: 

(a) impose on the undertakings concerned restrictions which are not indis-

pensable to the attainment of these objectives; 

(b) afford such undertakings the possibility of eliminating competition in 

respect of a substantial part of the products in question. 
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Article 102 

(ex Article 82 TEC) 

 

Any abuse by one or more undertakings of a dominant position within the internal 

market or in a substantial part of it shall be prohibited as incompatible with the in-

ternal market in so far as it may affect trade between Member States. 

Such abuse may, in particular, consist in: 

(a) directly or indirectly imposing unfair purchase or selling prices or other 

unfair trading conditions; 

(b) limiting production, markets or technical development to the prejudice of 

consumers; 

(c) applying dissimilar conditions to equivalent transactions with other tra-

ding parties, thereby placing them at a competitive disadvantage; 

(d) making the conclusion of contracts subject to acceptance by the other par-

ties of supplementary obligations which, by their nature or according to 

commercial usage, have no connection with the subject of such contracts. 

 

Article 103 

(ex Article 83 TEC) 

 

1. The appropriate regulations or directives to give effect to the principles set out 

in Articles 101 and 102 shall be laid down by the Council, on a proposal from 

the Commission and after consulting the European Parliament. 

2. The regulations or directives referred to in paragraph 1 shall be designed in 

particular: 

(a) to ensure compliance with the prohibitions laid down in Article 101(1) 

and in Article 102 by making provision for fines and periodic penalty 

payments; 

(b) to lay down detailed rules for the application of Article 101(3), taking into 

account the need to ensure effective supervision on the one hand, and to 

simplify administration to the greatest possible extent on the other; 

(c) to define, if need be, in the various branches of the economy, the scope of 

the provisions of Articles 101 and 102; 

(d) to define the respective functions of the Commission and of the Court of 

Justice of the European Union in applying the provisions laid down in this 

paragraph; 

(e) to determine the relationship between national laws and the provisions 

contained in this Section or adopted pursuant to this Article. 
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Article 104 

(ex Article 84 TEC) 

 

Until the entry into force of the provisions adopted in pursuance of Article 103, the 

authorities in Member States shall rule on the admissibility of agreements, decisions 

and concerted practices and on abuse of a dominant position in the internal market 

in accordance with the law of their country and with the provisions of Article 101, 

in particular paragraph 3, and of Article 102. 

 

Article 105 

(ex Article 85 TEC) 

 

1. Without prejudice to Article 104, the Commission shall ensure the application 

of the principles laid down in Articles 101 and 102. On application by a Mem-

ber State or on its own initiative, and in cooperation with the competent autho-

rities in the Member States, which shall give it their assistance, the Commission 

shall investigate cases of suspected infringement of these principles. If it finds 

that there has been an infringement, it shall propose appropriate measures to 

bring it to an end. 

2. If the infringement is not brought to an end, the Commission shall record such 

infringement of the principles in a reasoned decision. The Commission may 

publish its decision and authorise Member States to take the measures, the con-

ditions and details of which it shall determine, needed to remedy the situation. 

3. The Commission may adopt regulations relating to the categories of agreement 

in respect of which the Council has adopted a regulation or a directive pursuant 

to Article 103(2)(b). 

 

Article 106 

(ex Article 86 TEC) 

 

1. In the case of public undertakings and undertakings to which Member States 

grant special or exclusive rights, Member States shall neither enact nor main-

tain in force any measure contrary to the rules contained in the Treaties, in 

particular to those rules provided for in Article 18 and Articles 101 to 109. 

2. Undertakings entrusted with the operation of services of general economic in-

terest or having the character of a revenue-producing monopoly shall be subject 

to the rules contained in the Treaties, in particular to the rules on competition, 

in so far as the application of such rules does not obstruct the performance, in 

law or in fact, of the particular tasks assigned to them. The development of 

trade must not be affected to such an extent as would be contrary to the interests 

of the Union. 
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3. The Commission shall ensure the application of the provisions of this Article 

and shall, where necessary, address appropriate directives or decisions to Mem-

ber States. 

 

SECTION 2 

AIDS GRANTED BY STATES 

 

Article 107 

(ex Article 87 TEC) 

 

1. Save as otherwise provided in the Treaties, any aid granted by a Member State 

or through State resources in any form whatsoever which distorts or threatens 

to distort competition by favouring certain undertakings or the production of 

certain goods shall, in so far as it affects trade between Member States, be in-

compatible with the internal market. 

2. The following shall be compatible with the internal market: 

(a) aid having a social character, granted to individual consumers, provided 

that such aid is granted without discrimination related to the origin of the 

products concerned; 

(b) aid to make good the damage caused by natural disasters or exceptional 

occurrences; 

(c) aid granted to the economy of certain areas of the Federal Republic of 

Germany affected by the division of Germany, in so far as such aid is 

required in order to compensate for the economic disadvantages caused 

by that division. Five years after the entry into force of the Treaty of Lis-

bon, the Council, acting on a proposal from the Commission, may adopt 

a decision repealing this point. 

3. The following may be considered to be compatible with the internal market: 

(a) aid to promote the economic development of areas where the standard of 

living is abnormally low or where there is serious underemployment, and 

of the regions referred to in Article 349, in view of their structural, eco-

nomic and social situation; 

(b) aid to promote the execution of an important project of common European 

interest or to remedy a serious disturbance in the economy of a Member 

State; 

(c) aid to facilitate the development of certain economic activities or of 

certain economic areas, where such aid does not adversely affect trading 

conditions to an extent contrary to the common interest; 

(d) aid to promote culture and heritage conservation where such aid does not 

affect trading conditions and competition in the Union to an extent that is 

contrary to the common interest; 

(e) such other categories of aid as may be specified by decision of the Council 

on a proposal from the Commission. 
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Article 108 

(ex Article 88 TEC) 

 

1. The Commission shall, in cooperation with Member States, keep under 

constant review all systems of aid existing in those States. It shall propose to 

the latter any appropriate measures required by the progressive development or 

by the functioning of the internal market. 

2. If, after giving notice to the parties concerned to submit their comments, the 

Commission finds that aid granted by a State or through State resources is not 

compatible with the internal market having regard to Article 107, or that such 

aid is being misused, it shall decide that the State concerned shall abolish or 

alter such aid within a period of time to be determined by the Commission. 

If the State concerned does not comply with this decision within the prescribed 

time, the Commission or any other interested State may, in derogation from the 

provisions of Articles 258 and 259, refer the matter to the Court of Justice of 

the European Union direct. 

On application by a Member State, the Council may, acting unanimously, de-

cide that aid which that State is granting or intends to grant shall be considered 

to be compatible with the internal market, in derogation from the provisions of 

Article 107 or from the regulations provided for in Article 109, if such a deci-

sion is justified by exceptional circumstances. If, as regards the aid in question, 

the Commission has already initiated the procedure provided for in the first 

subparagraph of this paragraph, the fact that the State concerned has made its 

application to the Council shall have the effect of suspending that procedure 

until the Council has made its attitude known. 

If, however, the Council has not made its attitude known within three months 

of the said application being made, the Commission shall give its decision on 

the case. 

3. The Commission shall be informed, in sufficient time to enable it to submit its 

comments, of any plans to grant or alter aid. If it considers that any such plan 

is not compatible with the internal market having regard to Article 107, it shall 

without delay initiate the procedure provided for in paragraph 2. The Member 

State concerned shall not put its proposed measures into effect until this proce-

dure has resulted in a final decision. 

4. The Commission may adopt regulations relating to the categories of State aid 

that the Council has, pursuant to Article 109, determined may be exempted 

from the procedure provided for by paragraph 3 of this Article. 

 

Article 109 

(ex Article 89 TEC) 

 

The Council, on a proposal from the Commission and after consulting the European 

Parliament, may make any appropriate regulations for the application of Articles 107 
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and 108 and may in particular determine the conditions in which Article 108(3) shall 

apply and the categories of aid exempted from this procedure. 

 

CHAPTER 2 

TAX PROVISIONS 

 

Article 110 

(ex Article 90 TEC) 

 

No Member State shall impose, directly or indirectly, on the products of other Mem-

ber States any internal taxation of any kind in excess of that imposed directly or 

indirectly on similar domestic products. 

Furthermore, no Member State shall impose on the products of other Member States 

any internal taxation of such a nature as to afford indirect protection to other pro-

ducts. 

 

Article 111 

(ex Article 91 TEC) 

 

Where products are exported to the territory of any Member State, any repayment of 

internal taxation shall not exceed the internal taxation imposed on them whether di-

rectly or indirectly. 

 

Article 112 

(ex Article 92 TEC) 

 

In the case of charges other than turnover taxes, excise duties and other forms of 

indirect taxation, remissions and repayments in respect of exports to other Member 

States may not be granted and countervailing charges in respect of imports from 

Member States may not be imposed unless the measures contemplated have been 

previously approved for a limited period by the Council on a proposal from the Com-

mission. 

 

Article 113 

(ex Article 93 TEC) 

 

The Council shall, acting unanimously in accordance with a special legislative pro-

cedure and after consulting the European Parliament and the Economic and Social 

Committee, adopt provisions for the harmonisation of legislation concerning turno-

ver taxes, excise duties and other forms of indirect taxation to the extent that such 

harmonisation is necessary to ensure the establishment and the functioning of the 

internal market and to avoid distortion of competition. 
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CHAPTER 3 

APPROXIMATION OF LAWS 

 

Article 114 

(ex Article 95 TEC) 

 

1. Save where otherwise provided in the Treaties, the following provisions shall 

apply for the achievement of the objectives set out in Article 26. The European 

Parliament and the Council shall, acting in accordance with the ordinary legis-

lative procedure and after consulting the Economic and Social Committee, 

adopt the measures for the approximation of the provisions laid down by law, 

regulation or administrative action in Member States which have as their object 

the establishment and functioning of the internal market. 

2. Paragraph 1 shall not apply to fiscal provisions, to those relating to the free 

movement of persons nor to those relating to the rights and interests of 

employed persons. 

3. The Commission, in its proposals envisaged in paragraph 1 concerning health, 

safety, environmental protection and consumer protection, will take as a base 

a high level of protection, taking account in particular of any new development 

based on scientific facts. Within their respective powers, the European Parlia-

ment and the Council will also seek to achieve this objective. 

4. If, after the adoption of a harmonisation measure by the European Parliament 

and the Council, by the Council or by the Commission, a Member State deems 

it necessary to maintain national provisions on grounds of major needs referred 

to in Article 36, or relating to the protection of the environment or the working 

environment, it shall notify the Commission of these provisions as well as the 

grounds for maintaining them. 

5. Moreover, without prejudice to paragraph 4, if, after the adoption of a harmo-

nisation measure by the European Parliament and the Council, by the Council 

or by the Commission, a Member State deems it necessary to introduce national 

provisions based on new scientific evidence relating to the protection of the 

environment or the working environment on grounds of a problem specific to 

that Member State arising after the adoption of the harmonisation measure, it 

shall notify the Commission of the envisaged provisions as well as the grounds 

for introducing them. 

6. The Commission shall, within six months of the notifications as referred to in 

paragraphs 4 and 5, approve or reject the national provisions involved after 

having verified whether or not they are a means of arbitrary discrimination or 

a disguised restriction on trade between Member States and whether or not they 

shall constitute an obstacle to the functioning of the internal market. 

In the absence of a decision by the Commission within this period the national 

provisions referred to in paragraphs 4 and 5 shall be deemed to have been ap-

proved. 
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When justified by the complexity of the matter and in the absence of danger 

for human health, the Commission may notify the Member State concerned 

that the period referred to in this paragraph may be extended for a further period 

of up to six months. 

7. When, pursuant to paragraph 6, a Member State is authorised to maintain or 

introduce national provisions derogating from a harmonisation measure, the 

Commission shall immediately examine whether to propose an adaptation to 

that measure. 

8. When a Member State raises a specific problem on public health in a field 

which has been the subject of prior harmonisation measures, it shall bring it to 

the attention of the Commission which shall immediately examine whether to 

propose appropriate measures to the Council. 

9. By way of derogation from the procedure laid down in Articles 258 and 259, 

the Commission and any Member State may bring the matter directly before 

the Court of Justice of the European Union if it considers that another Member 

State is making improper use of the powers provided for in this Article. 

10. The harmonisation measures referred to above shall, in appropriate cases, in-

clude a safeguard clause authorising the Member States to take, for one or more 

of the non-economic reasons referred to in Article 36, provisional measures 

subject to a Union control procedure. 

 

Article 115 

(ex Article 94 TEC) 

 

Without prejudice to Article 114, the Council shall, acting unanimously in ac-

cordance with a special legislative procedure and after consulting the European Par-

liament and the Economic and Social Committee, issue directives for the approxi-

mation of such laws, regulations or administrative provisions of the Member States 

as directly affect the establishment or functioning of the internal market. 

 

Article 116 

(ex Article 96 TEC) 

 

Where the Commission finds that a difference between the provisions laid down by 

law, regulation or administrative action in Member States is distorting the conditions 

of competition in the internal market and that the resultant distortion needs to be 

eliminated, it shall consult the Member States concerned. 

If such consultation does not result in an agreement eliminating the distortion in 

question, the European, Parliament and the Council, acting in accordance with the 

ordinary legislative procedure, shall issue the necessary directives. Any other ap-

propriate measures provided for in the Treaties may be adopted. 
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Article 117 

(ex Article 97 TEC) 

 

1. Where there is a reason to fear that the adoption or amendment of a provision 

laid down by law, regulation or administrative action may cause distortion 

within the meaning of Article 116, a Member State desiring to proceed there-

with shall consult the Commission. After consulting the Member States, the 

Commission shall recommend to the States concerned such measures as may 

be appropriate to avoid the distortion in question. 

2. If a State desiring to introduce or amend its own provisions does not comply 

with the recommendation addressed to it by the Commission, other Member 

States shall not be required, pursuant to Article 116, to amend their own provi-

sions in order to eliminate such distortion. If the Member State which has ig-

nored the recommendation of the Commission causes distortion detrimental 

only to itself, the provisions of Article 116 shall not apply. 

 

Article 118 

 

In the context of the establishment and functioning of the internal market, the Euro-

pean Parliament and the Council, acting in accordance with the ordinary legislative 

procedure, shall establish measures for the creation of European intellectual property 

rights to provide uniform protection of intellectual property rights throughout the 

Union and for the setting up of centralised Union-wide authorisation, coordination 

and supervision arrangements. 

The Council, acting in accordance with a special legislative procedure, shall by me-

ans of regulations establish language arrangements for the European intellectual pro-

perty rights. The Council shall act unanimously after consulting the European Par-

liament. 

 

TITLE VIII 

ECONOMIC AND MONETARY POLICY 

 

Article 119 

(ex Article 4 TEC) 

 

1. For the purposes set out in Article 3 of the Treaty on European Union, the ac-

tivities of the Member States and the Union shall include, as provided in the 

Treaties, the adoption of an economic policy which is based on the close coor-

dination of Member States' economic policies, on the internal market and on 

the definition of common objectives, and conducted in accordance with the 

principle of an open market economy with free competition. 

2. Concurrently with the foregoing, and as provided in the Treaties and in ac-

cordance with the procedures set out therein, these activities shall include a 
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single currency, the euro, and the definition and conduct of a single monetary 

policy and exchange-rate policy the primary objective of both of which shall 

be to maintain price stability and, without prejudice to this objective, to support 

the general economic policies in the Union, in accordance with the principle of 

an open market economy with free competition. 

3. These activities of the Member States and the Union shall entail compliance 

with the following guiding principles: stable prices, sound public finances and 

monetary conditions and a sustainable balance of payments. 

 

CHAPTER 1 

ECONOMIC POLICY 

 

Article 120 

(ex Article 98 TEC) 

 

Member States shall conduct their economic policies with a view to contributing to 

the achievement of the objectives of the Union, as defined in Article 3 of the Treaty 

on European Union, and in the context of the broad guidelines referred to in Article 

121(2). The Member States and the Union shall act in accordance with the principle 

of an open market economy with free competition, favouring an efficient allocation 

of resources, and in compliance with the principles set out in Article 119. 

 

Article 121 

(ex Article 99 TEC) 

 

1. Member States shall regard their economic policies as a matter of common 

concern and shall coordinate them within the Council, in accordance with the 

provisions of Article 120. 

2. The Council shall, on a recommendation from the Commission, formulate a 

draft for the broad guidelines of the economic policies of the Member States 

and of the Union, and shall report its findings to the European Council. 

The European Council shall, acting on the basis of the report from the Council, 

discuss a conclusion on the broad guidelines of the economic policies of the 

Member States and of the Union. 

On the basis of this conclusion, the Council shall adopt a recommendation set-

ting out these broad guidelines. The Council shall inform the European Parlia-

ment of its recommendation. 

3. In order to ensure closer coordination of economic policies and sustained con-

vergence of the economic performances of the Member States, the Council 

shall, on the basis of reports submitted by the Commission, monitor economic 

developments in each of the Member States and in the Union as well as the 

consistency of economic policies with the broad guidelines referred to in para-

graph 2, and regularly carry out an overall assessment. 
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For the purpose of this multilateral surveillance, Member States shall forward 

information to the Commission about important measures taken by them in the 

field of their economic policy and such other information as they deem neces-

sary. 

4. Where it is established, under the procedure referred to in paragraph 3, that the 

economic policies of a Member State are not consistent with the broad guide-

lines referred to in paragraph 2 or that they risk jeopardising the proper func-

tioning of economic and monetary union, the Commission may address a war-

ning to the Member State concerned. The Council, on a recommendation from 

the Commission, may address the necessary recommendations to the Member 

State concerned. The Council may, on a proposal from the Commission, decide 

to make its recommendations public. 

Within the scope of this paragraph, the Council shall act without taking into 

account the vote of the member of the Council representing the Member State 

concerned. 

A qualified majority of the other members of the Council shall be defined in 

accordance with Article 238(3)(a). 

5. The President of the Council and the Commission shall report to the European 

Parliament on the results of multilateral surveillance. The President of the 

Council may be invited to appear before the competent committee of the Euro-

pean Parliament if the Council has made its recommendations public. 

6. The European Parliament and the Council, acting by means of regulations in 

accordance with the ordinary legislative procedure, may adopt detailed rules 

for the multilateral surveillance procedure referred to in paragraphs 3 and 4. 

 

Article 122 

(ex Article 100 TEC) 

 

1. Without prejudice to any other procedures provided for in the Treaties, the 

Council, on a proposal from the Commission, may decide, in a spirit of solida-

rity between Member States, upon the measures appropriate to the economic 

situation, in particular if severe difficulties arise in the supply of certain pro-

ducts, notably in the area of energy. 

2. Where a Member State is in difficulties or is seriously threatened with severe 

difficulties caused by natural disasters or exceptional occurrences beyond its 

control, the Council, on a proposal from the Commission, may grant, under 

certain conditions, Union financial assistance to the Member State concerned. 

The President of the Council shall inform the European Parliament of the de-

cision taken. 
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Article 123 

(ex Article 101 TEC) 

 

1. Overdraft facilities or any other type of credit facility with the European Cent-

ral Bank or with the central banks of the Member States (hereinafter referred 

to as ‘national central banks’) in favour of Union institutions, bodies, offices 

or agencies, central governments, regional, local or other public authorities, 

other bodies governed by public law, or public undertakings of Member States 

shall be prohibited, as shall the purchase directly from them by the European 

Central Bank or national central banks of debt instruments. 

2. Paragraph 1 shall not apply to publicly owned credit institutions which, in the 

context of the supply of reserves by central banks, shall be given the same tre-

atment by national central banks and the European Central Bank as private cre-

dit institutions. 

 

Article 124 

(ex Article 102 TEC) 

 

Any measure, not based on prudential considerations, establishing privileged access 

by Union institutions, bodies, offices or agencies, central governments, regional, lo-

cal or other public authorities, other bodies governed by public law, or public under-

takings of Member States to financial institutions, shall be prohibited. 

 

Article 125 

(ex Article 103 TEC) 

 

1. The Union shall not be liable for or assume the commitments of central govern-

ments, regional, local or other public authorities, other bodies governed by 

public law, or public undertakings of any Member State, without prejudice to 

mutual financial guarantees for the joint execution of a specific project. A 

Member State shall not be liable for or assume the commitments of central 

governments, regional, local or other public authorities, other bodies governed 

by public law, or public undertakings of another Member State, without preju-

dice to mutual financial guarantees for the joint execution of a specific project. 

2. The Council, on a proposal from the Commission and after consulting the Eu-

ropean Parliament, may, as required, specify definitions for the application of 

the prohibitions referred to in Articles 123 and 124 and in this Article. 

 

Article 126 

(ex Article 104 TEC) 

 

1. Member States shall avoid excessive government deficits. 
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2. The Commission shall monitor the development of the budgetary situation and 

of the stock of government debt in the Member States with a view to identifying 

gross errors. In particular it shall examine compliance with budgetary discip-

line on the basis of the following two criteria: 

(a) whether the ratio of the planned or actual government deficit to gross do-

mestic product exceeds a reference value, unless: 

— either the ratio has declined substantially and continuously and 

reached a level that comes close to the reference value, 

— or, alternatively, the excess over the reference value is only excepti-

onal and temporary and the ratio remains close to the reference va-

lue; 

(b) whether the ratio of government debt to gross domestic product exceeds 

a reference value, unless the ratio is sufficiently diminishing and ap-

proaching the reference value at a satisfactory pace. 

The reference values are specified in the Protocol on the excessive deficit pro-

cedure annexed to the Treaties. 

3. If a Member State does not fulfil the requirements under one or both of these 

criteria, the Commission shall prepare a report. The report of the Commission 

shall also take into account whether the government deficit exceeds govern-

ment investment expenditure and take into account all other relevant factors, 

including the medium-term economic and budgetary position of the Member 

State. 

The Commission may also prepare a report if, notwithstanding the fulfilment 

of the requirements under the criteria, it is of the opinion that there is a risk of 

an excessive deficit in a Member State. 

4. The Economic and Financial Committee shall formulate an opinion on the re-

port of the Commission. 

5. If the Commission considers that an excessive deficit in a Member State exists 

or may occur, it shall address an opinion to the Member State concerned and 

shall inform the Council accordingly. 

6. The Council shall, on a proposal from the Commission, and having considered 

any observations which the Member State concerned may wish to make, decide 

after an overall assessment whether an excessive deficit exists. 

7. Where the Council decides, in accordance with paragraph 6, that an excessive 

deficit exists, it shall adopt, without undue delay, on a recommendation from 

the Commission, recommendations addressed to the Member State concerned 

with a view to bringing that situation to an end within a given period. Subject 

to the provisions of paragraph 8, these recommendations shall not be made 

public. 

8. Where it establishes that there has been no effective action in response to its 

recommendations within the period laid down, the Council may make its 

recommendations public. 
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9. If a Member State persists in failing to put into practice the recommendations 

of the Council, the Council may decide to give notice to the Member State to 

take, within a specified time limit, measures for the deficit reduction which is 

judged necessary by the Council in order to remedy the situation. 

In such a case, the Council may request the Member State concerned to submit 

reports in accordance with a specific timetable in order to examine the adjust-

ment efforts of that Member State. 

10. The rights to bring actions provided for in Articles 258 and 259 may not be 

exercised within the framework of paragraphs 1 to 9 of this Article. 

11. As long as a Member State fails to comply with a decision taken in accordance 

with paragraph 9, the Council may decide to apply or, as the case may be, in-

tensify one or more of the following measures: 

— to require the Member State concerned to publish additional information, 

to be specified by the Council, before issuing bonds and securities, 

— to invite the European Investment Bank to reconsider its lending policy 

towards the Member State concerned, 

— to require the Member State concerned to make a non-interest-bearing 

deposit of an appropriate size with the Union until the excessive deficit 

has, in the view of the Council, been corrected, 

— to impose fines of an appropriate size. 

The President of the Council shall inform the European Parliament of the de-

cisions taken. 

12. The Council shall abrogate some or all of its decisions or recommendations 

referred to in paragraphs 6 to 9 and 11 to the extent that the excessive deficit in 

the Member State concerned has, in the view of the Council, been corrected. If 

the Council has previously made public recommendations, it shall, as soon as 

the decision under paragraph 8 has been abrogated, make a public statement 

that an excessive deficit in the Member State concerned no longer exists. 

13. When taking the decisions or recommendations referred to in paragraphs 8, 9, 

11 and 12, the Council shall act on a recommendation from the Commission. 

When the Council adopts the measures referred to in paragraphs 6 to 9, 11 and 

12, it shall act without taking into account the vote of the member of the Coun-

cil representing the Member State concerned. 

A qualified majority of the other members of the Council shall be defined in 

accordance with Article 238(3)(a). 

14. Further provisions relating to the implementation of the procedure described in 

this Article are set out in the Protocol on the excessive deficit procedure an-

nexed to the Treaties. 

The Council shall, acting unanimously in accordance with a special legislative 

procedure and after consulting the European Parliament and the European 

Central Bank, adopt the appropriate provisions which shall then replace the 

said Protocol. 
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Subject to the other provisions of this paragraph, the Council shall, on a propo-

sal from the Commission and after consulting the European Parliament, lay 

down detailed rules and definitions for the application of the provisions of the 

said Protocol. 

 

CHAPTER 2 

MONETARY POLICY 

 

Article 127 

(ex Article 105 TEC) 

 

1. The primary objective of the European System of Central Banks (hereinafter 

referred to as ‘the ESCB’) shall be to maintain price stability. Without preju-

dice to the objective of price stability, the ESCB shall support the general eco-

nomic policies in the Union with a view to contributing to the achievement of 

the objectives of the Union as laid down in Article 3 of the Treaty on European 

Union. The ESCB shall act in accordance with the principle of an open market 

economy with free competition, favouring an efficient allocation of resources, 

and in compliance with the principles set out in Article 119. 

2. The basic tasks to be carried out through the ESCB shall be: 

— to define and implement the monetary policy of the Union, 

— to conduct foreign-exchange operations consistent with the provisions of 

Article 219, 

— to hold and manage the official foreign reserves of the Member States, 

— to promote the smooth operation of payment systems. 

3. The third indent of paragraph 2 shall be without prejudice to the holding and 

management by the governments of Member States of foreign-exchange wor-

king balances. 

4. The European Central Bank shall be consulted: 

— on any proposed Union act in its fields of competence, 

— by national authorities regarding any draft legislative provision in its 

fields of competence, but within the limits and under the conditions set 

out by the Council in accordance with the procedure laid down in Article 

129(4). 

The European Central Bank may submit opinions to the appropriate Union in-

stitutions, bodies, offices or agencies or to national authorities on matters in its 

fields of competence. 

5. The ESCB shall contribute to the smooth conduct of policies pursued by the 

competent authorities relating to the prudential supervision of credit instituti-

ons and the stability of the financial system. 

6. The Council, acting by means of regulations in accordance with a special le-

gislative procedure, may unanimously, and after consulting the European Par-
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liament and the European Central Bank, confer specific tasks upon the Euro-

pean Central Bank concerning policies relating to the prudential supervision of 

credit institutions and other financial institutions with the exception of insu-

rance undertakings. 

 

Article 128 

(ex Article 106 TEC) 

 

1. The European Central Bank shall have the exclusive right to authorise the issue 

of euro banknotes within the Union. The European Central Bank and the nati-

onal central banks may issue such notes. The banknotes issued by the European 

Central Bank and the national central banks shall be the only such notes to have 

the status of legal tender within the Union. 

2. Member States may issue euro coins subject to approval by the European Cent-

ral Bank of the volume of the issue. The Council, on a proposal from the Com-

mission and after consulting the European Parliament and the European Central 

Bank, may adopt measures to harmonise the denominations and technical spe-

cifications of all coins intended for circulation to the extent necessary to permit 

their smooth circulation within the Union. 

 

Article 129 

(ex Article 107 TEC) 

 

1. The ESCB shall be governed by the decision-making bodies of the European 

Central Bank which shall be the Governing Council and the Executive Board. 

2. The Statute of the European System of Central Banks and of the European 

Central Bank (hereinafter referred to as ‘the Statute of the ESCB and of the 

ECB’) is laid down in a Protocol annexed to the Treaties. 

3. Articles 5.1, 5.2, 5.3, 17, 18, 19.1, 22, 23, 24, 26, 32.2, 32.3, 32.4, 32.6, 33.1(a) 

and 36 of the Statute of the ESCB and of the ECB may be amended by the 

European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure. They shall act either on a recommendation from the Eu-

ropean Central Bank and after consulting the Commission or on a proposal 

from the Commission and after consulting the European Central Bank. 

4. The Council, either on a proposal from the Commission and after consulting 

the European Parliament and the European Central Bank or on a recommenda-

tion from the European Central Bank and after consulting the European Parlia-

ment and the Commission, shall adopt the provisions referred to in Articles 4, 

5.4, 19.2, 20, 28.1, 29.2, 30.4 and 34.3 of the Statute of the ESCB and of the 

ECB. 

 

 

 



Treaty on the Functioning of the European Union 

 184 

Article 130 

(ex Article 108 TEC) 

 

When exercising the powers and carrying out the tasks and duties conferred upon 

them by the Treaties and the Statute of the ESCB and of the ECB, neither the Euro-

pean Central Bank, nor a national central bank, nor any member of their decision-

making bodies shall seek or take instructions from Union institutions, bodies, offices 

or agencies, from any government of a Member State or from any other body. The 

Union institutions, bodies, offices or agencies and the governments of the Member 

States undertake to respect this principle and not to seek to influence the members 

of the decision-making bodies of the European Central Bank or of the national cent-

ral banks in the performance of their tasks. 

 

Article 131 

(ex Article 109 TEC) 

 

Each Member State shall ensure that its national legislation including the statutes of 

its national central bank is compatible with the Treaties and the Statute of the ESCB 

and of the ECB. 

 

Article 132 

(ex Article 110 TEC) 

 

1. In order to carry out the tasks entrusted to the ESCB, the European Central 

Bank shall, in accordance with the provisions of the Treaties and under the 

conditions laid down in the Statute of the ESCB and of the ECB: 

— make regulations to the extent necessary to implement the tasks defined 

in Article 3.1, first indent, Articles 19.1, 22 and 25.2 of the Statute of the 

ESCB and of the ECB in cases which shall be laid down in the acts of the 

Council referred to in Article 129(4), 

— take decisions necessary for carrying out the tasks entrusted to the ESCB 

under the Treaties and the Statute of the ESCB and of the ECB, 

— make recommendations and deliver opinions. 

2. The European Central Bank may decide to publish its decisions, recommenda-

tions and opinions. 

3. Within the limits and under the conditions adopted by the Council under the 

procedure laid down in Article 129(4), the European Central Bank shall be en-

titled to impose fines or periodic penalty payments on undertakings for failure 

to comply with obligations under its regulations and decisions. 
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Article 133 

 

Without prejudice to the powers of the European Central Bank, the European Par-

liament and the Council, acting in accordance with the ordinary legislative proce-

dure, shall lay down the measures necessary for the use of the euro as the single 

currency. Such measures shall be adopted after consultation of the European Central 

Bank. 

 

CHAPTER 3 

INSTITUTIONAL PROVISIONS 

 

Article 134 

(ex Article 114 TEC) 

 

1. In order to promote coordination of the policies of Member States to the full 

extent needed for the functioning of the internal market, an Economic and Fi-

nancial Committee is hereby set up. 

2. The Economic and Financial Committee shall have the following tasks: 

— to deliver opinions at the request of the Council or of the Commission, or 

on its own initiative for submission to those institutions, 

— to keep under review the economic and financial situation of the Member 

States and of the Union and to report regularly thereon to the Council and 

to the Commission, in particular on financial relations with third countries 

and international institutions, 

— without prejudice to Article 240, to contribute to the preparation of the 

work of the Council referred to in Articles 66, 75, 121(2), (3), (4) and (6), 

122, 124, 125, 126, 127(6), 128(2), 129(3) and (4), 138, 140(2) and (3), 

143, 144(2) and (3), and in Article 219, and to carry out other advisory 

and preparatory tasks assigned to it by the Council, 

— to examine, at least once a year, the situation regarding the movement of 

capital and the freedom of payments, as they result from the application of 

the Treaties and of measures adopted by the Council; the examination 

shall cover all measures relating to capital movements and payments; the 

Committee shall report to the Commission and to the Council on the out-

come of this examination. 

The Member States, the Commission and the European Central Bank shall each 

appoint no more than two members of the Committee. 

3. The Council shall, on a proposal from the Commission and after consulting the 

European Central Bank and the Committee referred to in this Article, lay down 

detailed provisions concerning the composition of the Economic and Financial 

Committee. The President of the Council shall inform the European Parliament 

of such a decision. 
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4. In addition to the tasks set out in paragraph 2, if and as long as there are Mem-

ber States with a derogation as referred to in Article 139, the Committee shall 

keep under review the monetary and financial situation and the general pay-

ments system of those Member States and report regularly thereon to the Coun-

cil and to the Commission. 

 

Article 135 

(ex Article 115 TEC) 

 

For matters within the scope of Articles 121(4), 126 with the exception of paragraph 

14, 138, 140(1), 140(2), first subparagraph, 140(3) and 219, the Council or a Mem-

ber State may request the Commission to make a recommendation or a proposal, as 

appropriate. The Commission shall examine this request and submit its conclusions 

to the Council without delay. 

 

CHAPTER 4 

PROVISIONS SPECIFIC TO MEMBER STATES WHOSE CURRENCY IS 

THE EURO 

 

Article 136 

 

1. In order to ensure the proper functioning of economic and monetary union, and 

in accordance with the relevant provisions of the Treaties, the Council shall, in 

accordance with the relevant procedure from among those referred to in Artic-

les 121 and 126, with the exception of the procedure set out in Article 126(14), 

adopt measures specific to those Member States whose currency is the euro: 

(a) to strengthen the coordination and surveillance of their budgetary discip-

line; 

(b) to set out economic policy guidelines for them, while ensuring that they 

are compatible with those adopted for the whole of the Union and are kept 

under surveillance. 

2. For those measures set out in paragraph 1, only members of the Council re-

presenting Member States whose currency is the euro shall take part in the vote. 

A qualified majority of the said members shall be defined in accordance with 

Article 238(3)(a). 

3. The Member States whose currency is the euro may establish a stability me-

chanism to be activated if indispensable to safeguard the stability of the euro 

area as a whole. The granting of any required financial assistance under the 

mechanism will be made subject to strict conditionality. 
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Article 137 

 

Arrangements for meetings between ministers of those Member States whose cur-

rency is the euro are laid down by the Protocol on the Euro Group. 

 

Article 138 

(ex Article 111(4), TEC) 

 

1. In order to secure the euro's place in the international monetary system, the 

Council, on a proposal from the Commission, shall adopt a decision estab-

lishing common positions on matters of particular interest for economic and 

monetary union within the competent international financial institutions and 

conferences. The Council shall act after consulting the European Central Bank. 

2. The Council, on a proposal from the Commission, may adopt appropriate mea-

sures to ensure unified representation within the international financial institu-

tions and conferences. The Council shall act after consulting the European 

Central Bank. 

3. For the measures referred to in paragraphs 1 and 2, only members of the Coun-

cil representing Member States whose currency is the euro shall take part in the 

vote. 

A qualified majority of the said members shall be defined in accordance with 

Article 238(3)(a). 

 

CHAPTER 5 

TRANSITIONAL PROVISIONS 

 

Article 139 

 

1. Member States in respect of which the Council has not decided that they fulfil 

the necessary conditions for the adoption of the euro shall hereinafter be refer-

red to as ‘Member States with a derogation’. 

2. The following provisions of the Treaties shall not apply to Member States with 

a derogation: 

(a) adoption of the parts of the broad economic policy guidelines which con-

cern the euro area generally (Article 121(2)); 

(b) coercive means of remedying excessive deficits (Article 126(9) and (11)); 

(c) the objectives and tasks of the ESCB (Article 127(1) to (3) and (5)); 

(d) issue of the euro (Article 128); 

(e) acts of the European Central Bank (Article 132); 

(f) measures governing the use of the euro (Article 133); 

(g) monetary agreements and other measures relating to exchange-rate policy 

(Article 219); 



Treaty on the Functioning of the European Union 

 188 

(h) appointment of members of the Executive Board of the European Central 

Bank (Article 283(2)); 

(i) decisions establishing common positions on issues of particular relevance 

for economic and monetary union within the competent international fi-

nancial institutions and conferences (Article 138(1)); 

(j) measures to ensure unified representation within the international finan-

cial institutions and conferences (Article 138(2)). 

In the Articles referred to in points (a) to (j), ‘Member States’ shall therefore 

mean Member States whose currency is the euro. 

3. Under Chapter IX of the Statute of the ESCB and of the ECB, Member States 

with a derogation and their national central banks are excluded from rights and 

obligations within the ESCB. 

4. The voting rights of members of the Council representing Member States with 

a derogation shall be suspended for the adoption by the Council of the measures 

referred to in the Articles listed in paragraph 2, and in the following instances: 

(a) recommendations made to those Member States whose currency is the 

euro in the framework of multilateral surveillance, including on stability 

programmes and warnings (Article 121(4)); 

(b) measures relating to excessive deficits concerning those Member States 

whose currency is the euro (Article 126(6), (7), (8), (12) and (13)). 

A qualified majority of the other members of the Council shall be defined in 

accordance with Article 238(3)(a). 

 

Article 140 

(ex Articles 121(1), 122(2), second sentence, and 123(5) TEC) 

 

1. At least once every two years, or at the request of a Member State with a dero-

gation, the Commission and the European Central Bank shall report to the 

Council on the progress made by the Member States with a derogation in ful-

filling their obligations regarding the achievement of economic and monetary 

union. These reports shall include an examination of the compatibility between 

the national legislation of each of these Member States, including the statutes 

of its national central bank, and Articles 130 and 131 and the Statute of the 

ESCB and of the ECB. The reports shall also examine the achievement of a 

high degree of sustainable convergence by reference to the fulfilment by each 

Member State of the following criteria: 

— the achievement of a high degree of price stability; this will be apparent 

from a rate of inflation which is close to that of, at most, the three best 

performing Member States in terms of price stability, 

— the sustainability of the government financial position; this will be appa-

rent from having achieved a government budgetary position without a de-

ficit that is excessive as determined in accordance with Article 126(6), 
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— the observance of the normal fluctuation margins provided for by the 

exchange-rate mechanism of the European Monetary System, for at least 

two years, without devaluing against the euro, 

— the durability of convergence achieved by the Member State with a dero-

gation and of its participation in the exchange-rate mechanism being re-

flected in the long-term interest-rate levels. 

The four criteria mentioned in this paragraph and the relevant periods over 

which they are to be respected are developed further in a Protocol annexed to 

the Treaties. The reports of the Commission and the European Central Bank 

shall also take account of the results of the integration of markets, the situation 

and development of the balances of payments on current account and an exa-

mination of the development of unit labour costs and other price indices. 

2. After consulting the European Parliament and after discussion in the European 

Council, the Council shall, on a proposal from the Commission, decide which 

Member States with a derogation fulfil the necessary conditions on the basis of 

the criteria set out in paragraph 1, and abrogate the derogations of the Member 

States concerned. 

The Council shall act having received a recommendation of a qualified majo-

rity of those among its members representing Member States whose currency 

is the euro. These members shall act within six months of the Council receiving 

the Commission's proposal. 

The qualified majority of the said members, as referred to in the second subpa-

ragraph, shall be defined in accordance with Article 238(3)(a). 

3. If it is decided, in accordance with the procedure set out in paragraph 2, to 

abrogate a derogation, the Council shall, acting with the unanimity of the Mem-

ber States whose currency is the euro and the Member State concerned, on a 

proposal from the Commission and after consulting the European Central 

Bank, irrevocably fix the rate at which the euro shall be substituted for the cur-

rency of the Member State concerned, and take the other measures necessary 

for the introduction of the euro as the single currency in the Member State con-

cerned. 

 

Article 141 

(ex Articles 123(3) and 117(2) first five indents, TEC) 

 

1. If and as long as there are Member States with a derogation, and without pre-

judice to Article 129(1), the General Council of the European Central Bank 

referred to in Article 44 of the Statute of the ESCB and of the ECB shall be 

constituted as a third decision-making body of the European Central Bank. 

2. If and as long as there are Member States with a derogation, the European 

Central Bank shall, as regards those Member States: 

— strengthen cooperation between the national central banks, 
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— strengthen the coordination of the monetary policies of the Member Sta-

tes, with the aim of ensuring price stability, 

— monitor the functioning of the exchange-rate mechanism, 

— hold consultations concerning issues falling within the competence of the 

national central banks and affecting the stability of financial institutions 

and markets, 

— carry out the former tasks of the European Monetary Cooperation Fund 

which had subsequently been taken over by the European Monetary In-

stitute. 

 

Article 142 

(ex Article 124(1) TEC) 

 

Each Member State with a derogation shall treat its exchange-rate policy as a matter 

of common interest. In so doing, Member States shall take account of the experience 

acquired in cooperation within the framework of the exchange-rate mechanism. 

 

Article 143 

(ex Article 119 TEC) 

 

1. Where a Member State with a derogation is in difficulties or is seriously thre-

atened with difficulties as regards its balance of payments either as a result of 

an overall disequilibrium in its balance of payments, or as a result of the type 

of currency at its disposal, and where such difficulties are liable in particular to 

jeopardise the functioning of the internal market or the implementation of the 

common commercial policy, the Commission shall immediately investigate the 

position of the State in question and the action which, making use of all the 

means at its disposal, that State has taken or may take in accordance with the 

provisions of the Treaties. The Commission shall state what measures it recom-

mends the State concerned to take. 

If the action taken by a Member State with a derogation and the measures sug-

gested by the Commission do not prove sufficient to overcome the difficulties 

which have arisen or which threaten, the Commission shall, after consulting 

the Economic and Financial Committee, recommend to the Council the gran-

ting of mutual assistance and appropriate methods therefor. 

The Commission shall keep the Council regularly informed of the situation and 

of how it is developing. 

2. The Council shall grant such mutual assistance; it shall adopt directives or de-

cisions laying down the conditions and details of such assistance, which may 

take such forms as: 

(a) a concerted approach to or within any other international organisations to 

which Member States with a derogation may have recourse; 
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(b) measures needed to avoid deflection of trade where the Member State 

with a derogation which is in difficulties maintains or reintroduces quan-

titative restrictions against third countries; 

(c) the granting of limited credits by other Member States, subject to their 

agreement. 

3. If the mutual assistance recommended by the Commission is not granted by the 

Council or if the mutual assistance granted and the measures taken are insuffi-

cient, the Commission shall authorise the Member State with a derogation 

which is in difficulties to take protective measures, the conditions and details 

of which the Commission shall determine. 

Such authorisation may be revoked and such conditions and details may be 

changed by the Council. 

 

Article 144 

(ex Article 120 TEC) 

 

1. Where a sudden crisis in the balance of payments occurs and a decision 

within the meaning of Article 143(2) is not immediately taken, a Member 

State with a derogation may, as a precaution, take the necessary protective 

measures. Such measures must cause the least possible disturbance in the 

functioning of the internal market and must not be wider in scope than is 

strictly necessary to remedy the sudden difficulties which have arisen. 

2. The Commission and the other Member States shall be informed of such 

protective measures not later than when they enter into force. The Commis-

sion may recommend to the Council the granting of mutual assistance under 

Article 143. 

3. After the Commission has delivered a recommendation and the Economic 

and Financial Committee has been consulted, the Council may decide that 

the Member State concerned shall amend, suspend or abolish the protective 

measures referred to above. 

 

TITLE IX 

EMPLOYMENT 

 

Article 145 

(ex Article 125 TEC) 

 

Member States and the Union shall, in accordance with this Title, work towards de-

veloping a coordinated strategy for employment and particularly for promoting a 

skilled, trained and adaptable workforce and labour markets responsive to economic 

change with a view to achieving the objectives defined in Article 3 of the Treaty on 

European Union. 

 



Treaty on the Functioning of the European Union 

 192 

Article 146 

(ex Article 126 TEC) 

 

1. Member States, through their employment policies, shall contribute to the 

achievement of the objectives referred to in Article 145 in a way consistent 

with the broad guidelines of the economic policies of the Member States and 

of the Union adopted pursuant to Article 121(2). 

2. Member States, having regard to national practices related to the responsibili-

ties of management and labour, shall regard promoting employment as a matter 

of common concern and shall coordinate their action in this respect within the 

Council, in accordance with the provisions of Article 148. 

 

Article 147 

(ex Article 127 TEC) 

 

1. The Union shall contribute to a high level of employment by encouraging 

cooperation between Member States and by supporting and, if necessary, com-

plementing their action. In doing so, the competences of the Member States 

shall be respected. 

2. The objective of a high level of employment shall be taken into consideration 

in the formulation and implementation of Union policies and activities. 

 

Article 148 

(ex Article 128 TEC) 

 

1. The European Council shall each year consider the employment situation in the 

Union and adopt conclusions thereon, on the basis of a joint annual report by 

the Council and the Commission. 

2. On the basis of the conclusions of the European Council, the Council, on a 

proposal from the Commission and after consulting the European Parliament, 

the Economic and Social Committee, the Committee of the Regions and the 

Employment Committee referred to in Article 150, shall each year draw up 

guidelines which the Member States shall take into account in their employ-

ment policies. These guidelines shall be consistent with the broad guidelines 

adopted pursuant to Article 121(2). 

3. Each Member State shall provide the Council and the Commission with an an-

nual report on the principal measures taken to implement its employment po-

licy in the light of the guidelines for employment as referred to in paragraph 2. 

4. The Council, on the basis of the reports referred to in paragraph 3 and having 

received the views of the Employment Committee, shall each year carry out an 

examination of the implementation of the employment policies of the Member 
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States in the light of the guidelines for employment. The Council, on a recom-

mendation from the Commission, may, if it considers it appropriate in the light 

of that examination, make recommendations to Member States. 

5. On the basis of the results of that examination, the Council and the Commission 

shall make a joint annual report to the European Council on the employment 

situation in the Union and on the implementation of the guidelines for employ-

ment. 

 

Article 149 

(ex Article 129 TEC) 

 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure and after consulting the Economic and Social Committee and 

the Committee of the Regions, may adopt incentive measures designed to encourage 

cooperation between Member States and to support their action in the field of 

employment through initiatives aimed at developing exchanges of information and 

best practices, providing comparative analysis and advice as well as promoting in-

novative approaches and evaluating experiences, in particular by recourse to pilot 

projects. 

Those measures shall not include harmonisation of the laws and regulations of the 

Member States. 

 

Article 150 

(ex Article 130 TEC) 

 

The Council, acting by a simple majority after consulting the European Parliament, 

shall establish an Employment Committee with advisory status to promote coordi-

nation between Member States on employment and labour market policies. The tasks 

of the Committee shall be: 

— to monitor the employment situation and employment policies in the 

Member States and the Union, 

— without prejudice to Article 240, to formulate opinions at the request of 

either the Council or the Commission or on its own initiative, and to con-

tribute to the preparation of the Council proceedings referred to in Article 

148. 

In fulfilling its mandate, the Committee shall consult management and labour. 

Each Member State and the Commission shall appoint two members of the Commit-

tee. 
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TITLE X 

SOCIAL POLICY 

 

Article 151 

(ex Article 136 TEC) 

 

The Union and the Member States, having in mind fundamental social rights such 

as those set out in the European Social Charter signed at Turin on 18 October 1961 

and in the 1989 Community Charter of the Fundamental Social Rights of Workers, 

shall have as their objectives the promotion of employment, improved living and 

working conditions, so as to make possible their harmonisation while the improve-

ment is being maintained, proper social protection, dialogue between management 

and labour, the development of human resources with a view to lasting high employ-

ment and the combating of exclusion. 

To this end the Union and the Member States shall implement measures which take 

account of the diverse forms of national practices, in particular in the field of contrac-

tual relations, and the need to maintain the competitiveness of the Union economy. 

They believe that such a development will ensue not only from the functioning of 

the internal market, which will favour the harmonisation of social systems, but also 

from the procedures provided for in the Treaties and from the approximation of pro-

visions laid down by law, regulation or administrative action. 

 

Article 152 

 

The Union recognises and promotes the role of the social partners at its level, taking 

into account the diversity of national systems. It shall facilitate dialogue between the 

social partners, respecting their autonomy. 

The Tripartite Social Summit for Growth and Employment shall contribute to social 

dialogue. 

 

Article 153 

(ex Article 137 TEC) 

 

1. With a view to achieving the objectives of Article 151, the Union shall support 

and complement the activities of the Member States in the following fields: 

(a) improvement in particular of the working environment to protect workers' 

health and safety; 

(b) working conditions; 

(c) social security and social protection of workers; 

(d) protection of workers where their employment contract is terminated; 

(e) the information and consultation of workers; 

(f) representation and collective defence of the interests of workers and 

employers, including co-determination, subject to paragraph 5; 
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(g) conditions of employment for third-country nationals legally residing in 

Union territory; 

(h) the integration of persons excluded from the labour market, without pre-

judice to Article 166; 

(i) equality between men and women with regard to labour market opportu-

nities and treatment at work; 

(j) the combating of social exclusion; 

(k) the modernisation of social protection systems without prejudice to point 

(c). 

2. To this end, the European Parliament and the Council: 

(a) may adopt measures designed to encourage cooperation between Member 

States through initiatives aimed at improving knowledge, developing 

exchanges of information and best practices, promoting innovative ap-

proaches and evaluating experiences, excluding any harmonisation of the 

laws and regulations of the Member States; 

(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of 

directives, minimum requirements for gradual implementation, having re-

gard to the conditions and technical rules obtaining in each of the Member 

States. Such directives shall avoid imposing administrative, financial and 

legal constraints in a way which would hold back the creation and deve-

lopment of small and medium-sized undertakings. 

The European Parliament and the Council shall act in accordance with the or-

dinary legislative procedure after consulting the Economic and Social Commit-

tee and the Committee of the Regions. 

In the fields referred to in paragraph 1(c), (d), (f) and (g), the Council shall act 

unanimously, in accordance with a special legislative procedure, after consul-

ting the European Parliament and the said Committees. 

The Council, acting unanimously on a proposal from the Commission, after 

consulting the European Parliament, may decide to render the ordinary legisla-

tive procedure applicable to paragraph 1(d), (f) and (g). 

3. A Member State may entrust management and labour, at their joint request, 

with the implementation of directives adopted pursuant to paragraph 2, or, 

where appropriate, with the implementation of a Council decision adopted in 

accordance with Article 155. 

In this case, it shall ensure that, no later than the date on which a directive or a 

decision must be transposed or implemented, management and labour have int-

roduced the necessary measures by agreement, the Member State concerned 

being required to take any necessary measure enabling it at any time to be in a 

position to guarantee the results imposed by that directive or that decision. 

4. The provisions adopted pursuant to this Article: 

— shall not affect the right of Member States to define the fundamental prin-

ciples of their social security systems and must not significantly affect the 

financial equilibrium thereof, 
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— shall not prevent any Member State from maintaining or introducing more 

stringent protective measures compatible with the Treaties. 

5. The provisions of this Article shall not apply to pay, the right of association, 

the right to strike or the right to impose lock-outs. 

 

Article 154 

(ex Article 138 TEC) 

 

1. The Commission shall have the task of promoting the consultation of manage-

ment and labour at Union level and shall take any relevant measure to facilitate 

their dialogue by ensuring balanced support for the parties. 

2. To this end, before submitting proposals in the social policy field, the Commis-

sion shall consult management and labour on the possible direction of Union 

action. 

3. If, after such consultation, the Commission considers Union action advisable, 

it shall consult management and labour on the content of the envisaged propo-

sal. Management and labour shall forward to the Commission an opinion or, 

where appropriate, a recommendation. 

4. On the occasion of the consultation referred to in paragraphs 2 and 3, manage-

ment and labour may inform the Commission of their wish to initiate the pro-

cess provided for in Article 155. The duration of this process shall not exceed 

nine months, unless the management and labour concerned and the Commis-

sion decide jointly to extend it. 

 

Article 155 

(ex Article 139 TEC) 

 

1. Should management and labour so desire, the dialogue between them at Union 

level may lead to contractual relations, including agreements. 

2. Agreements concluded at Union level shall be implemented either in ac-

cordance with the procedures and practices specific to management and labour 

and the Member States or, in matters covered by Article 153, at the joint request 

of the signatory parties, by a Council decision on a proposal from the Commis-

sion. The European Parliament shall be informed. 

The Council shall act unanimously where the agreement in question contains 

one or more provisions relating to one of the areas for which unanimity is re-

quired pursuant to Article 153(2). 

 

Article 156 

(ex Article 140 TEC) 

 

With a view to achieving the objectives of Article 151 and without prejudice to the 

other provisions of the Treaties, the Commission shall encourage cooperation 
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between the Member States and facilitate the coordination of their action in all social 

policy fields under this Chapter, particularly in matters relating to: 

— employment, 

— labour law and working conditions, 

— basic and advanced vocational training, 

— social security, 

— prevention of occupational accidents and diseases, 

— occupational hygiene, 

— the right of association and collective bargaining between employers and 

workers. 

To this end, the Commission shall act in close contact with Member States by ma-

king studies, delivering opinions and arranging consultations both on problems ari-

sing at national level and on those of concern to international organisations, in par-

ticular initiatives aiming at the establishment of guidelines and indicators, the orga-

nisation of exchange of best practice, and the preparation of the necessary elements 

for periodic monitoring and evaluation. The European Parliament shall be kept fully 

informed. 

Before delivering the opinions provided for in this Article, the Commission shall 

consult the Economic and Social Committee. 

 

Article 157 

(ex Article 141 TEC) 

 

1. Each Member State shall ensure that the principle of equal pay for male and 

female workers for equal work or work of equal value is applied. 

2. For the purpose of this Article, ‘pay’ means the ordinary basic or minimum 

wage or salary and any other consideration, whether in cash or in kind, which 

the worker receives directly or indirectly, in respect of his employment, from 

his employer. 

Equal pay without discrimination based on sex means: 

(a) that pay for the same work at piece rates shall be calculated on the basis 

of the same unit of measurement; 

(b) that pay for work at time rates shall be the same for the same job. 

3. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, and after consulting the Economic and Social Com-

mittee, shall adopt measures to ensure the application of the principle of equal 

opportunities and equal treatment of men and women in matters of employment 

and occupation, including the principle of equal pay for equal work or work of 

equal value. 

4. With a view to ensuring full equality in practice between men and women in 

working life, the principle of equal treatment shall not prevent any Member 

State from maintaining or adopting measures providing for specific advantages 
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in order to make it easier for the underrepresented sex to pursue a vocational 

activity or to prevent or compensate for disadvantages in professional careers. 

 

Article 158 

(ex Article 142 TEC) 

 

Member States shall endeavour to maintain the existing equivalence between paid 

holiday schemes. 

 

Article 159 

(ex Article 143 TEC) 

 

The Commission shall draw up a report each year on progress in achieving the ob-

jectives of Article 151, including the demographic situation in the Union. It shall 

forward the report to the European Parliament, the Council and the Economic and 

Social Committee. 

 

Article 160 

(ex Article 144 TEC) 

 

The Council, acting by a simple majority after consulting the European Parliament, 

shall establish a Social Protection Committee with advisory status to promote coope-

ration on social protection policies between Member States and with the Commis-

sion. The tasks of the Committee shall be: 

— to monitor the social situation and the development of social protection 

policies in the Member States and the Union, 

— to promote exchanges of information, experience and good practice 

between Member States and with the Commission, 

— without prejudice to Article 240, to prepare reports, formulate opinions or 

undertake other work within its fields of competence, at the request of 

either the Council or the Commission or on its own initiative. 

In fulfilling its mandate, the Committee shall establish appropriate contacts with ma-

nagement and labour. 

Each Member State and the Commission shall appoint two members of the Commit-

tee. 

 

Article 161 

(ex Article 145 TEC) 

 

The Commission shall include a separate chapter on social developments within the 

Union in its annual report to the European Parliament. 

The European Parliament may invite the Commission to draw up reports on any 

particular problems concerning social conditions. 
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TITLE XI 

THE EUROPEAN SOCIAL FUND 

 

Article 162 

(ex Article 146 TEC) 

 

In order to improve employment opportunities for workers in the internal market and 

to contribute thereby to raising the standard of living, a European Social Fund is 

hereby established in accordance with the provisions set out below; it shall aim to 

render the employment of workers easier and to increase their geographical and oc-

cupational mobility within the Union, and to facilitate their adaptation to industrial 

changes and to changes in production systems, in particular through vocational trai-

ning and retraining. 

 

Article 163 

(ex Article 147 TEC) 

 

The Fund shall be administered by the Commission. 

The Commission shall be assisted in this task by a Committee presided over by a 

Member of the Commission and composed of representatives of governments, trade 

unions and employers' organisations. 

 

Article 164 

(ex Article 148 TEC) 

 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure and after consulting the Economic and Social Committee and 

the Committee of the Regions, shall adopt implementing regulations relating to the 

European Social Fund. 

 

TITLE XII 

EDUCATION, VOCATIONAL TRAINING, YOUTH AND SPORT 

 

Article 165 

(ex Article 149 TEC) 

 

1. The Union shall contribute to the development of quality education by encou-

raging cooperation between Member States and, if necessary, by supporting 

and supplementing their action, while fully respecting the responsibility of the 

Member States for the content of teaching and the organisation of education 

systems and their cultural and linguistic diversity. 
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The Union shall contribute to the promotion of European sporting issues, while 

taking account of the specific nature of sport, its structures based on voluntary 

activity and its social and educational function. 

2. Union action shall be aimed at: 

— developing the European dimension in education, particularly through the 

teaching and dissemination of the languages of the Member States, 

— encouraging mobility of students and teachers, by encouraging inter alia, 

the academic recognition of diplomas and periods of study, 

— promoting cooperation between educational establishments, 

— developing exchanges of information and experience on issues common 

to the education systems of the Member States, 

— encouraging the development of youth exchanges and of exchanges of 

socio-educational instructors, and encouraging the participation of young 

people in democratic life in Europe, 

— encouraging the development of distance education, 

— developing the European dimension in sport, by promoting fairness and 

openness in sporting competitions and cooperation between bodies 

responsible for sports, and by protecting the physical and moral integrity 

of sportsmen and sportswomen, especially the youngest sportsmen and 

sportswomen. 

3. The Union and the Member States shall foster cooperation with third countries 

and the competent international organisations in the field of education and 

sport, in particular the Council of Europe. 

4. In order to contribute to the achievement of the objectives referred to in this 

Article: 

— the European Parliament and the Council, acting in accordance with the 

ordinary legislative procedure, after consulting the Economic and Social 

Committee and the Committee of the Regions, shall adopt incentive mea-

sures, excluding any harmonisation of the laws and regulations of the 

Member States, 

— the Council, on a proposal from the Commission, shall adopt recommen-

dations. 

 

Article 166 

(ex Article 150 TEC) 

 

1. The Union shall implement a vocational training policy which shall support 

and supplement the action of the Member States, while fully respecting the 

responsibility of the Member States for the content and organisation of vocati-

onal training. 

2. Union action shall aim to: 

— facilitate adaptation to industrial changes, in particular through vocational 

training and retraining, 
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— improve initial and continuing vocational training in order to facilitate 

vocational integration and reintegration into the labour market, 

— facilitate access to vocational training and encourage mobility of instruc-

tors and trainees and particularly young people, 

— stimulate cooperation on training between educational or training estab-

lishments and firms, 

— develop exchanges of information and experience on issues common to 

the training systems of the Member States. 

3. The Union and the Member States shall foster cooperation with third countries 

and the competent international organisations in the sphere of vocational trai-

ning. 

4. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure and after consulting the Economic and Social Com-

mittee and the Committee of the Regions, shall adopt measures to contribute to 

the achievement of the objectives referred to in this Article, excluding any har-

monisation of the laws and regulations of the Member States, and the Council, 

on a proposal from the Commission, shall adopt recommendations. 

 

TITLE XIII 

CULTURE 

 

Article 167 

(ex Article 151 TEC) 

 

1. The Union shall contribute to the flowering of the cultures of the Member Sta-

tes, while respecting their national and regional diversity and at the same time 

bringing the common cultural heritage to the fore. 

2. Action by the Union shall be aimed at encouraging cooperation between Mem-

ber States and, if necessary, supporting and supplementing their action in the 

following areas: 

— improvement of the knowledge and dissemination of the culture and his-

tory of the European peoples, 

— conservation and safeguarding of cultural heritage of European significa-

nce, 

— non-commercial cultural exchanges, 

— artistic and literary creation, including in the audiovisual sector. 

3. The Union and the Member States shall foster cooperation with third countries 

and the competent international organisations in the sphere of culture, in parti-

cular the Council of Europe. 

4. The Union shall take cultural aspects into account in its action under other pro-

visions of the Treaties, in particular in order to respect and to promote the diver-

sity of its cultures. 
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5. In order to contribute to the achievement of the objectives referred to in this 

Article: 

— the European Parliament and the Council acting in accordance with the 

ordinary legislative procedure and after consulting the Committee of the 

Regions, shall adopt incentive measures, excluding any harmonisation of 

the laws and regulations of the Member States, 

— the Council, on a proposal from the Commission, shall adopt recommen-

dations. 

 

TITLE XIV 

PUBLIC HEALTH 

 

Article 168 

(ex Article 152 TEC) 

 

1. A high level of human health protection shall be ensured in the definition and 

implementation of all Union policies and activities. 

Union action, which shall complement national policies, shall be directed to-

wards improving public health, preventing physical and mental illness and 

diseases, and obviating sources of danger to physical and mental health. Such 

action shall cover the fight against the major health scourges, by promoting 

research into their causes, their transmission and their prevention, as well as 

health information and education, and monitoring, early warning of and com-

bating serious cross-border threats to health. 

The Union shall complement the Member States' action in reducing drugs-re-

lated health damage, including information and prevention. 

2. The Union shall encourage cooperation between the Member States in the areas 

referred to in this Article and, if necessary, lend support to their action. It shall 

in particular encourage cooperation between the Member States to improve the 

complementarity of their health services in cross-border areas. 

Member States shall, in liaison with the Commission, coordinate among them-

selves their policies and programmes in the areas referred to in paragraph 1. 

The Commission may, in close contact with the Member States, take any useful 

initiative to promote such coordination, in particular initiatives aiming at the 

establishment of guidelines and indicators, the organisation of exchange of best 

practice, and the preparation of the necessary elements for periodic monitoring 

and evaluation. The European Parliament shall be kept fully informed. 

3. The Union and the Member States shall foster cooperation with third countries 

and the competent international organisations in the sphere of public health. 

4. By way of derogation from Article 2(5) and Article 6(a) and in accordance with 

Article 4(2)(k) the European Parliament and the Council, acting in accordance 

with the ordinary legislative procedure and after consulting the Economic and 

Social Committee and the Committee of the Regions, shall contribute to the 
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achievement of the objectives referred to in this Article through adopting in 

order to meet common safety concerns: 

(a) measures setting high standards of quality and safety of organs and sub-

stances of human origin, blood and blood derivatives; these measures 

shall not prevent any Member State from maintaining or introducing more 

stringent protective measures; 

(b) measures in the veterinary and phytosanitary fields which have as their 

direct objective the protection of public health; 

(c) measures setting high standards of quality and safety for medicinal pro-

ducts and devices for medical use. 

5. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure and after consulting the Economic and Social Com-

mittee and the Committee of the Regions, may also adopt incentive measures 

designed to protect and improve human health and in particular to combat the 

major cross-border health scourges, measures concerning monitoring, early 

warning of and combating serious cross-border threats to health, and measures 

which have as their direct objective the protection of public health regarding 

tobacco and the abuse of alcohol, excluding any harmonisation of the laws and 

regulations of the Member States. 

6. The Council, on a proposal from the Commission, may also adopt recommen-

dations for the purposes set out in this Article. 

7. Union action shall respect the responsibilities of the Member States for the de-

finition of their health policy and for the organisation and delivery of health 

services and medical care. The responsibilities of the Member States shall in-

clude the management of health services and medical care and the allocation 

of the resources assigned to them. The measures referred to in paragraph 4(a) 

shall not affect national provisions on the donation or medical use of organs 

and blood. 

 

TITLE XV 

CONSUMER PROTECTION 

 

Article 169 

(ex Article 153 TEC) 

 

1. In order to promote the interests of consumers and to ensure a high level of 

consumer protection, the Union shall contribute to protecting the health, safety 

and economic interests of consumers, as well as to promoting their right to 

information, education and to organise themselves in order to safeguard their 

interests. 

2. The Union shall contribute to the attainment of the objectives referred to in 

paragraph 1 through: 
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(a) measures adopted pursuant to Article 114 in the context of the completion 

of the internal market; 

(b) measures which support, supplement and monitor the policy pursued by 

the Member States. 

3. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure and after consulting the Economic and Social Com-

mittee, shall adopt the measures referred to in paragraph 2(b). 

4. Measures adopted pursuant to paragraph 3 shall not prevent any Member State 

from maintaining or introducing more stringent protective measures. Such 

measures must be compatible with the Treaties. The Commission shall be no-

tified of them. 

 

TITLE XVI 

TRANS-EUROPEAN NETWORKS 

 

Article 170 

(ex Article 154 TEC) 

 

1. To help achieve the objectives referred to in Articles 26 and 174 and to enable 

citizens of the Union, economic operators and regional and local communities 

to derive full benefit from the setting-up of an area without internal frontiers, 

the Union shall contribute to the establishment and development of trans-Eu-

ropean networks in the areas of transport, telecommunications and energy inf-

rastructures. 

2. Within the framework of a system of open and competitive markets, action by 

the Union shall aim at promoting the interconnection and interoperability of 

national networks as well as access to such networks. It shall take account in 

particular of the need to link island, landlocked and peripheral regions with the 

central regions of the Union. 

 

Article 171 

(ex Article 155 TEC) 

 

1. In order to achieve the objectives referred to in Article 170, the Union: 

— shall establish a series of guidelines covering the objectives, priorities and 

broad lines of measures envisaged in the sphere of trans-European net-

works; these guidelines shall identify projects of common interest, 

— shall implement any measures that may prove necessary to ensure the in-

teroperability of the networks, in particular in the field of technical stan-

dardisation, 

— may support projects of common interest supported by Member States, 

which are identified in the framework of the guidelines referred to in the 
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first indent, particularly through feasibility studies, loan guarantees or in-

terest-rate subsidies; the Union may also contribute, through the Cohesion 

Fund set up pursuant to Article 177, to the financing of specific projects 

in Member States in the area of transport infrastructure. 

The Union's activities shall take into account the potential economic viability 

of the projects. 

2. Member States shall, in liaison with the Commission, coordinate among them-

selves the policies pursued at national level which may have a significant im-

pact on the achievement of the objectives referred to in Article 170. The Com-

mission may, in close cooperation with the Member State, take any useful ini-

tiative to promote such coordination. 

3. The Union may decide to cooperate with third countries to promote projects of 

mutual interest and to ensure the interoperability of networks. 

 

Article 172 

(ex Article 156 TEC) 

 

The guidelines and other measures referred to in Article 171(1) shall be adopted by 

the European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure and after consulting the Economic and Social Committee and 

the Committee of the Regions. 

Guidelines and projects of common interest which relate to the territory of a Member 

State shall require the approval of the Member State concerned. 

 

TITLE XVII 

INDUSTRY 

 

Article 173 

(ex Article 157 TEC) 

 

1. The Union and the Member States shall ensure that the conditions necessary 

for the competitiveness of the Union's industry exist. 

For that purpose, in accordance with a system of open and competitive markets, 

their action shall be aimed at: 

— speeding up the adjustment of industry to structural changes, 

— encouraging an environment favourable to initiative and to the develop-

ment of undertakings throughout the Union, particularly small and me-

dium-sized undertakings, 

— encouraging an environment favourable to cooperation between underta-

kings, 

— fostering better exploitation of the industrial potential of policies of inno-

vation, research and technological development. 
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2. The Member States shall consult each other in liaison with the Commission 

and, where necessary, shall coordinate their action. The Commission may take 

any useful initiative to promote such coordination, in particular initiatives 

aiming at the establishment of guidelines and indicators, the organisation of 

exchange of best practice, and the preparation of the necessary elements for 

periodic monitoring and evaluation. The European Parliament shall be kept 

fully informed. 

3. The Union shall contribute to the achievement of the objectives set out in pa-

ragraph 1 through the policies and activities it pursues under other provisions 

of the Treaties. The European Parliament and the Council, acting in accordance 

with the ordinary legislative procedure and after consulting the Economic and 

Social Committee, may decide on specific measures in support of action taken 

in the Member States to achieve the objectives set out in paragraph 1, excluding 

any harmonisation of the laws and regulations of the Member States. 

This Title shall not provide a basis for the introduction by the Union of any 

measure which could lead to a distortion of competition or contains tax provi-

sions or provisions relating to the rights and interests of employed persons. 

 

TITLE XVIII 

ECONOMIC, SOCIAL AND TERRITORIAL COHESION 

 

Article 174 

(ex Article 158 TEC) 

 

In order to promote its overall harmonious development, the Union shall develop 

and pursue its actions leading to the strengthening of its economic, social and terri-

torial cohesion. 

In particular, the Union shall aim at reducing disparities between the levels of deve-

lopment of the various regions and the backwardness of the least favoured regions. 

Among the regions concerned, particular attention shall be paid to rural areas, areas 

affected by industrial transition, and regions which suffer from severe and permanent 

natural or demographic handicaps such as the northernmost regions with very low 

population density and island, cross-border and mountain regions. 

 

Article 175 

(ex Article 159 TEC) 

 

Member States shall conduct their economic policies and shall coordinate them in 

such a way as, in addition, to attain the objectives set out in Article 174. The formu-

lation and implementation of the Union's policies and actions and the implementa-

tion of the internal market shall take into account the objectives set out in Article 

174 and shall contribute to their achievement. The Union shall also support the 

achievement of these objectives by the action it takes through the Structural Funds 
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(European Agricultural Guidance and Guarantee Fund, Guidance Section; European 

Social Fund; European Regional Development Fund), the European Investment 

Bank and the other existing Financial Instruments. 

The Commission shall submit a report to the European Parliament, the Council, the 

Economic and Social Committee and the Committee of the Regions every three 

years on the progress made towards achieving economic, social and territorial cohe-

sion and on the manner in which the various means provided for in this Article have 

contributed to it. This report shall, if necessary, be accompanied by appropriate 

proposals. 

If specific actions prove necessary outside the Funds and without prejudice to the 

measures decided upon within the framework of the other Union policies, such ac-

tions may be adopted by the European Parliament and the Council acting in ac-

cordance with the ordinary legislative procedure and after consulting the Economic 

and Social Committee and the Committee of the Regions. 

 

Article 176 

(ex Article 160 TEC) 

 

The European Regional Development Fund is intended to help to redress the main 

regional imbalances in the Union through participation in the development and struc-

tural adjustment of regions whose development is lagging behind and in the conver-

sion of declining industrial regions. 

 

Article 177 

(ex Article 161 TEC) 

 

Without prejudice to Article 178, the European Parliament and the Council, acting 

by means of regulations in accordance with the ordinary legislative procedure and 

consulting the Economic and Social Committee and the Committee of the Regions, 

shall define the tasks, priority objectives and the organisation of the Structural 

Funds, which may involve grouping the Funds. The general rules applicable to them 

and the provisions necessary to ensure their effectiveness and the coordination of the 

Funds with one another and with the other existing Financial Instruments shall also 

be defined by the same procedure. 

A Cohesion Fund set up in accordance with the same procedure shall provide a fi-

nancial contribution to projects in the fields of environment and trans-European net-

works in the area of transport infrastructure. 

 

Article 178 

(ex Article 162 TEC) 

 

Implementing regulations relating to the European Regional Development Fund 

shall be taken by the European Parliament and the Council, acting in accordance 
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with the ordinary legislative procedure and after consulting the Economic and Social 

Committee and the Committee of the Regions. 

With regard to the European Agricultural Guidance and Guarantee Fund, Guidance 

Section, and the European Social Fund, Articles 43 and 164 respectively shall con-

tinue to apply. 

 

TITLE XIX 

RESEARCH AND TECHNOLOGICAL DEVELOPMENT AND SPACE 

 

Article 179 

(ex Article 163 TEC) 

 

1. The Union shall have the objective of strengthening its scientific and techno-

logical bases by achieving a European research area in which researchers, sci-

entific knowledge and technology circulate freely, and encouraging it to 

become more competitive, including in its industry, while promoting all the 

research activities deemed necessary by virtue of other Chapters of the Trea-

ties. 

2. For this purpose the Union shall, throughout the Union, encourage underta-

kings, including small and medium-sized undertakings, research centres and 

universities in their research and technological development activities of high 

quality; it shall support their efforts to cooperate with one another, aiming, no-

tably, at permitting researchers to cooperate freely across borders and at enab-

ling undertakings to exploit the internal market potential to the full, in particu-

lar through the opening-up of national public contracts, the definition of com-

mon standards and the removal of legal and fiscal obstacles to that cooperation. 

3. All Union activities under the Treaties in the area of research and technological 

development, including demonstration projects, shall be decided on and imple-

mented in accordance with the provisions of this Title. 

 

Article 180 

(ex Article 164 TEC) 

 

In pursuing these objectives, the Union shall carry out the following activities, com-

plementing the activities carried out in the Member States: 

(a) implementation of research, technological development and demonstra-

tion programmes, by promoting cooperation with and between underta-

kings, research centres and universities; 

(b) promotion of cooperation in the field of Union research, technological 

development and demonstration with third countries and international or-

ganisations; 

(c) dissemination and optimisation of the results of activities in Union rese-

arch, technological development and demonstration; 
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(d) stimulation of the training and mobility of researchers in the Union. 

 

Article 181 

(ex Article 165 TEC) 

 

1. The Union and the Member States shall coordinate their research and techno-

logical development activities so as to ensure that national policies and Union 

policy are mutually consistent. 

2. In close cooperation with the Member State, the Commission may take any 

useful initiative to promote the coordination referred to in paragraph 1, in par-

ticular initiatives aiming at the establishment of guidelines and indicators, the 

organisation of exchange of best practice, and the preparation of the necessary 

elements for periodic monitoring and evaluation. The European Parliament 

shall be kept fully informed. 

 

Article 182 

(ex Article 166 TEC) 

 

1. A multiannual framework programme, setting out all the activities of the 

Union, shall be adopted by the European Parliament and the Council, acting in 

accordance with the ordinary legislative procedure after consulting the Econo-

mic and Social Committee. 

The framework programme shall: 

— establish the scientific and technological objectives to be achieved by the 

activities provided for in Article 180 and fix the relevant priorities, 

— indicate the broad lines of such activities, 

— fix the maximum overall amount and the detailed rules for Union finan-

cial participation in the framework programme and the respective shares 

in each of the activities provided for. 

2. The framework programme shall be adapted or supplemented as the situation 

changes. 

3. The framework programme shall be implemented through specific program-

mes developed within each activity. Each specific programme shall define the 

detailed rules for implementing it, fix its duration and provide for the means 

deemed necessary. The sum of the amounts deemed necessary, fixed in the 

specific programmes, may not exceed the overall maximum amount fixed for 

the framework programme and each activity. 

4. The Council, acting in accordance with a special legislative procedure and after 

consulting the European Parliament and the Economic and Social Committee, 

shall adopt the specific programmes. 

5. As a complement to the activities planned in the multiannual framework pro-

gramme, the European Parliament and the Council, acting in accordance with 

the ordinary legislative procedure and after consulting the Economic and Social 
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Committee, shall establish the measures necessary for the implementation of 

the European research area. 

 

Article 183 

(ex Article 167 TEC) 

 

For the implementation of the multiannual framework programme the Union shall: 

— determine the rules for the participation of undertakings, research centres 

and universities, 

— lay down the rules governing the dissemination of research results. 

 

Article 184 

(ex Article 168 TEC) 

 

In implementing the multiannual framework programme, supplementary program-

mes may be decided on involving the participation of certain Member States only, 

which shall finance them subject to possible Union participation. 

The Union shall adopt the rules applicable to supplementary programmes, particu-

larly as regards the dissemination of knowledge and access by other Member States. 

 

Article 185 

(ex Article 169 TEC) 

 

In implementing the multiannual framework programme, the Union may make pro-

vision, in agreement with the Member States concerned, for participation in research 

and development programmes undertaken by several Member States, including par-

ticipation in the structures created for the execution of those programmes. 

 

Article 186 

(ex Article 170 TEC) 

 

In implementing the multiannual framework programme the Union may make pro-

vision for cooperation in Union research, technological development and demonst-

ration with third countries or international organisations. 

The detailed arrangements for such cooperation may be the subject of agreements 

between the Union and the third parties concerned. 

 

Article 187 

(ex Article 171 TEC) 

 

The Union may set up joint undertakings or any other structure necessary for the 

efficient execution of Union research, technological development and demonstration 

programmes. 
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Article 188 

(ex Article 172 TEC) 

 

The Council, on a proposal from the Commission and after consulting the European 

Parliament and the Economic and Social Committee, shall adopt the provisions re-

ferred to in Article 187. 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure and after consulting the Economic and Social Committee, shall 

adopt the provisions referred to in Articles 183, 184 and 185. Adoption of the supp-

lementary programmes shall require the agreement of the Member States concerned. 

 

Article 189 

 

1. To promote scientific and technical progress, industrial competitiveness and 

the implementation of its policies, the Union shall draw up a European space 

policy. To this end, it may promote joint initiatives, support research and tech-

nological development and coordinate the efforts needed for the exploration 

and exploitation of space. 

2. To contribute to attaining the objectives referred to in paragraph 1, the Euro-

pean Parliament and the Council, acting in accordance with the ordinary legis-

lative procedure, shall establish the necessary measures, which may take the 

form of a European space programme, excluding any harmonisation of the laws 

and regulations of the Member States. 

3. The Union shall establish any appropriate relations with the European Space 

Agency. 

4. This Article shall be without prejudice to the other provisions of this Title. 

 

Article 190 

(ex Article 173 TEC) 

 

At the beginning of each year the Commission shall send a report to the European 

Parliament and to the Council. The report shall include information on research and 

technological development activities and the dissemination of results during the pre-

vious year, and the work programme for the current year. 

 

TITLE XX 

ENVIRONMENT 

 

Article 191 

(ex Article 174 TEC) 

 

1. Union policy on the environment shall contribute to pursuit of the following 

objectives: 
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— preserving, protecting and improving the quality of the environment, 

— protecting human health, 

— prudent and rational utilisation of natural resources, 

— promoting measures at international level to deal with regional or world-

wide environmental problems, and in particular combating climate 

change. 

2. Union policy on the environment shall aim at a high level of protection taking 

into account the diversity of situations in the various regions of the Union. It 

shall be based on the precautionary principle and on the principles that preven-

tive action should be taken, that environmental damage should as a priority be 

rectified at source and that the polluter should pay. 

In this context, harmonisation measures answering environmental protection 

requirements shall include, where appropriate, a safeguard clause allowing 

Member States to take provisional measures, for non-economic environmental 

reasons, subject to a procedure of inspection by the Union. 

3. In preparing its policy on the environment, the Union shall take account of: 

— available scientific and technical data, 

— environmental conditions in the various regions of the Union, 

— the potential benefits and costs of action or lack of action, 

— the economic and social development of the Union as a whole and the 

balanced development of its regions. 

4. Within their respective spheres of competence, the Union and the Member Sta-

tes shall cooperate with third countries and with the competent international 

organisations. The arrangements for Union cooperation may be the subject of 

agreements between the Union and the third parties concerned. 

The previous subparagraph shall be without prejudice to Member States' com-

petence to negotiate in international bodies and to conclude international ag-

reements. 

 

Article 192 

(ex Article 175 TEC) 

 

1. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure and after consulting the Economic and Social Com-

mittee and the Committee of the Regions, shall decide what action is to be taken 

by the Union in order to achieve the objectives referred to in Article 191. 

2. By way of derogation from the decision-making procedure provided for in pa-

ragraph 1 and without prejudice to Article 114, the Council acting unanimously 

in accordance with a special legislative procedure and after consulting the Eu-

ropean Parliament, the Economic and Social Committee and the Committee of 

the Regions, shall adopt: 

(a) provisions primarily of a fiscal nature; 

(b) measures affecting: 
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— town and country planning, 

— quantitative management of water resources or affecting, directly or 

indirectly, the availability of those resources, 

— land use, with the exception of waste management; 

(c) measures significantly affecting a Member State's choice between diffe-

rent energy sources and the general structure of its energy supply. 

The Council, acting unanimously on a proposal from the Commission and after 

consulting the European Parliament, the Economic and Social Committee and 

the Committee of the Regions, may make the ordinary legislative procedure 

applicable to the matters referred to in the first subparagraph. 

3. General action programmes setting out priority objectives to be attained shall 

be adopted by the European Parliament and the Council, acting in accordance 

with the ordinary legislative procedure and after consulting the Economic and 

Social Committee and the Committee of the Regions. 

The measures necessary for the implementation of these programmes shall be 

adopted under the terms of paragraph 1 or 2, as the case may be. 

4. Without prejudice to certain measures adopted by the Union, the Member Sta-

tes shall finance and implement the environment policy. 

5. Without prejudice to the principle that the polluter should pay, if a measure 

based on the provisions of paragraph 1 involves costs deemed disproportionate 

for the public authorities of a Member State, such measure shall lay down ap-

propriate provisions in the form of: 

— temporary derogations, and/or 

— financial support from the Cohesion Fund set up pursuant to Article 177. 

 

Article 193 

(ex Article 176 TEC) 

 

The protective measures adopted pursuant to Article 192 shall not prevent any Mem-

ber State from maintaining or introducing more stringent protective measures. Such 

measures must be compatible with the Treaties. They shall be notified to the Com-

mission. 

 

TITLE XXI 

ENERGY 

 

Article 194 

 

1. In the context of the establishment and functioning of the internal market and 

with regard for the need to preserve and improve the environment, Union po-

licy on energy shall aim, in a spirit of solidarity between Member States, to: 

(a) ensure the functioning of the energy market; 

(b) ensure security of energy supply in the Union; 
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(c) promote energy efficiency and energy saving and the development of new 

and renewable forms of energy; and 

(d) promote the interconnection of energy networks. 

2. Without prejudice to the application of other provisions of the Treaties, the 

European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, shall establish the measures necessary to achieve the ob-

jectives in paragraph 1. Such measures shall be adopted after consultation of 

the Economic and Social Committee and the Committee of the Regions. 

Such measures shall not affect a Member State's right to determine the condi-

tions for exploiting its energy resources, its choice between different energy 

sources and the general structure of its energy supply, without prejudice to Ar-

ticle 192(2)(c). 

3. By way of derogation from paragraph 2, the Council, acting in accordance with 

a special legislative procedure, shall unanimously and after consulting the Eu-

ropean Parliament, establish the measures referred to therein when they are 

primarily of a fiscal nature. 

 

TITLE XXII 

TOURISM 

 

Article 195 

 

1. The Union shall complement the action of the Member States in the tourism 

sector, in particular by promoting the competitiveness of Union undertakings 

in that sector. 

To that end, Union action shall be aimed at: 

(a) encouraging the creation of a favourable environment for the develop-

ment of undertakings in this sector; 

(b) promoting cooperation between the Member States, particularly by the 

exchange of good practice. 

2. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, shall establish specific measures to complement ac-

tions within the Member States to achieve the objectives referred to in this Ar-

ticle, excluding any harmonisation of the laws and regulations of the Member 

States. 
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TITLE XXIII 

CIVIL PROTECTION 

 

Article 196 

 

1. The Union shall encourage cooperation between Member States in order to im-

prove the effectiveness of systems for preventing and protecting against natural 

or man-made disasters. 

Union action shall aim to: 

(a) support and complement Member States' action at national, regional and 

local level in risk prevention, in preparing their civil-protection personnel 

and in responding to natural or man-made disasters within the Union; 

(b) promote swift, effective operational cooperation within the Union 

between national civil-protection services; 

(c) promote consistency in international civil-protection work. 

2. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure shall establish the measures necessary to help 

achieve the objectives referred to in paragraph 1, excluding any harmonisation 

of the laws and regulations of the Member States. 

 

TITLE XXIV 

ADMINISTRATIVE COOPERATION 

 

Article 197 

 

1. Effective implementation of Union law by the Member States, which is essen-

tial for the proper functioning of the Union, shall be regarded as a matter of 

common interest. 

2. The Union may support the efforts of Member States to improve their admi-

nistrative capacity to implement Union law. Such action may include facilita-

ting the exchange of information and of civil servants as well as supporting 

training schemes. No Member State shall be obliged to avail itself of such sup-

port. The European Parliament and the Council, acting by means of regulations 

in accordance with the ordinary legislative procedure, shall establish the neces-

sary measures to this end, excluding any harmonisation of the laws and regu-

lations of the Member States. 

3. This Article shall be without prejudice to the obligations of the Member States 

to implement Union law or to the prerogatives and duties of the Commission. 

It shall also be without prejudice to other provisions of the Treaties providing 

for administrative cooperation among the Member States and between them 

and the Union. 
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PART FOUR 

ASSOCIATION OF THE OVERSEAS COUNTRIES AND TERRITORIES 

 

Article 198 

(ex Article 182 TEC) 

 

The Member States agree to associate with the Union the non-European countries 

and territories which have special relations with Denmark, France, the Netherlands 

and the United Kingdom. These countries and territories (hereinafter called the 

‘countries and territories’) are listed in Annex II. 

The purpose of association shall be to promote the economic and social development 

of the countries and territories and to establish close economic relations between 

them and the Union as a whole. 

In accordance with the principles set out in the preamble to this Treaty, association 

shall serve primarily to further the interests and prosperity of the inhabitants of these 

countries and territories in order to lead them to the economic, social and cultural 

development to which they aspire. 

 

Article 199 

(ex Article 183 TEC) 

 

Association shall have the following objectives. 

1. Member States shall apply to their trade with the countries and territories 

the same treatment as they accord each other pursuant to the Treaties. 

2. Each country or territory shall apply to its trade with Member States and 

with the other countries and territories the same treatment as that which it 

applies to the European State with which is has special relations. 

3. The Member States shall contribute to the investments required for the 

progressive development of these countries and territories. 

4. For investments financed by the Union, participation in tenders and supp-

lies shall be open on equal terms to all natural and legal persons who are 

nationals of a Member State or of one of the countries and territories. 

5. In relations between Member States and the countries and territories the 

right of establishment of nationals and companies or firms shall be regu-

lated in accordance with the provisions and procedures laid down in the 

Chapter relating to the right of establishment and on a non-discriminatory 

basis, subject to any special provisions laid down pursuant to Article 203. 

 

Article 200 

(ex Article 184 TEC) 

 

1. Customs duties on imports into the Member States of goods originating in the 

countries and territories shall be prohibited in conformity with the prohibition 
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of customs duties between Member States in accordance with the provisions of 

the Treaties. 

2. Customs duties on imports into each country or territory from Member States 

or from the other countries or territories shall be prohibited in accordance with 

the provisions of Article 30. 

3. The countries and territories may, however, levy customs duties which meet 

the needs of their development and industrialisation or produce revenue for 

their budgets. 

The duties referred to in the preceding subparagraph may not exceed the level 

of those imposed on imports of products from the Member State with which 

each country or territory has special relations. 

4. Paragraph 2 shall not apply to countries and territories which, by reason of the 

particular international obligations by which they are bound, already apply a 

non-discriminatory customs tariff. 

5. The introduction of or any change in customs duties imposed on goods im-

ported into the countries and territories shall not, either in law or in fact, give 

rise to any direct or indirect discrimination between imports from the various 

Member States. 

 

Article 201 

(ex Article 185 TEC) 

 

If the level of the duties applicable to goods from a third country on entry into a 

country or territory is liable, when the provisions of Article 200(1) have been ap-

plied, to cause deflections of trade to the detriment of any Member State, the latter 

may request the Commission to propose to the other Member States the measures 

needed to remedy the situation. 

 

Article 202 

(ex Article 186 TEC) 

 

Subject to the provisions relating to public health, public security or public policy, 

freedom of movement within Member States for workers from the countries and 

territories, and within the countries and territories for workers from Member States, 

shall be regulated by acts adopted in accordance with Article 203. 

 

Article 203 

(ex Article 187 TEC) 

 

The Council, acting unanimously on a proposal from the Commission, shall, on the 

basis of the experience acquired under the association of the countries and territories 

with the Union and of the principles set out in the Treaties, lay down provisions as 

regards the detailed rules and the procedure for the association of the countries and 
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territories with the Union. Where the provisions in question are adopted by the Coun-

cil in accordance with a special legislative procedure, it shall act unanimously on a 

proposal from the Commission and after consulting the European Parliament. 

 

Article 204 

(ex Article 188 TEC) 

 

The provisions of Articles 198 to 203 shall apply to Greenland, subject to the specific 

provisions for Greenland set out in the Protocol on special arrangements for Green-

land, annexed to the Treaties. 

 

PART FIVE 

THE UNION'S EXTERNAL ACTION 

 

TITLE I 

GENERAL PROVISIONS ON THE UNION'S EXTERNAL ACTION 

 

Article 205 

 

The Union's action on the international scene, pursuant to this Part, shall be guided 

by the principles, pursue the objectives and be conducted in accordance with the 

general provisions laid down in Chapter 1 of Title V of the Treaty on European 

Union. 

 

TITLE II 

COMMON COMMERCIAL POLICY 

 

Article 206 

(ex Article 131 TEC) 

 

By establishing a customs union in accordance with Articles 28 to 32, the Union 

shall contribute, in the common interest, to the harmonious development of world 

trade, the progressive abolition of restrictions on international trade and on foreign 

direct investment, and the lowering of customs and other barriers. 

 

Article 207 

(ex Article 133 TEC) 

 

1. The common commercial policy shall be based on uniform principles, particu-

larly with regard to changes in tariff rates, the conclusion of tariff and trade 

agreements relating to trade in goods and services, and the commercial aspects 

of intellectual property, foreign direct investment, the achievement of unifor-

mity in measures of liberalisation, export policy and measures to protect trade 
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such as those to be taken in the event of dumping or subsidies. The common 

commercial policy shall be conducted in the context of the principles and ob-

jectives of the Union's external action. 

2. The European Parliament and the Council, acting by means of regulations in 

accordance with the ordinary legislative procedure, shall adopt the measures 

defining the framework for implementing the common commercial policy. 

3. Where agreements with one or more third countries or international organisa-

tions need to be negotiated and concluded, Article 218 shall apply, subject to 

the special provisions of this Article. 

The Commission shall make recommendations to the Council, which shall au-

thorise it to open the necessary negotiations. The Council and the Commission 

shall be responsible for ensuring that the agreements negotiated are compatible 

with internal Union policies and rules. 

The Commission shall conduct these negotiations in consultation with a special 

committee appointed by the Council to assist the Commission in this task and 

within the framework of such directives as the Council may issue to it. The 

Commission shall report regularly to the special committee and to the European 

Parliament on the progress of negotiations. 

4. For the negotiation and conclusion of the agreements referred to in paragraph 

3, the Council shall act by a qualified majority. 

For the negotiation and conclusion of agreements in the fields of trade in ser-

vices and the commercial aspects of intellectual property, as well as foreign 

direct investment, the Council shall act unanimously where such agreements 

include provisions for which unanimity is required for the adoption of internal 

rules. 

The Council shall also act unanimously for the negotiation and conclusion of 

agreements: 

(a) in the field of trade in cultural and audiovisual services, where these ag-

reements risk prejudicing the Union's cultural and linguistic diversity; 

(b) in the field of trade in social, education and health services, where these 

agreements risk seriously disturbing the national organisation of such ser-

vices and prejudicing the responsibility of Member States to deliver them. 

6. The negotiation and conclusion of international agreements in the field of trans-

port shall be subject to Title VI of Part Three and to Article 218. 

7. The exercise of the competences conferred by this Article in the field of the 

common commercial policy shall not affect the delimitation of competences 

between the Union and the Member States, and shall not lead to harmonisation 

of legislative or regulatory provisions of the Member States in so far as the 

Treaties exclude such harmonisation. 
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TITLE III 

COOPERATION WITH THIRD COUNTRIES AND HUMANITARIAN AID 

 

CHAPTER 1 

DEVELOPMENT COOPERATION 

 

Article 208 

(ex Article 177 TEC) 

 

1. Union policy in the field of development cooperation shall be conducted within 

the framework of the principles and objectives of the Union's external action. 

The Union's development cooperation policy and that of the Member States 

complement and reinforce each other. 

Union development cooperation policy shall have as its primary objective the 

reduction and, in the long term, the eradication of poverty. The Union shall 

take account of the objectives of development cooperation in the policies that 

it implements which are likely to affect developing countries. 

2. The Union and the Member States shall comply with the commitments and take 

account of the objectives they have approved in the context of the United Na-

tions and other competent international organisations. 

 

Article 209 

(ex Article 179 TEC) 

 

1. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, shall adopt the measures necessary for the imple-

mentation of development cooperation policy, which may relate to multiannual 

cooperation programmes with developing countries or programmes with a the-

matic approach. 

2. The Union may conclude with third countries and competent international or-

ganisations any agreement helping to achieve the objectives referred to in Ar-

ticle 21 of the Treaty on European Union and in Article 208 of this Treaty. 

The first subparagraph shall be without prejudice to Member States' compe-

tence to negotiate in international bodies and to conclude agreements. 

3. The European Investment Bank shall contribute, under the terms laid down in 

its Statute, to the implementation of the measures referred to in paragraph 1. 

 

Article 210 

(ex Article 180 TEC) 

 

1. In order to promote the complementarity and efficiency of their action, the 

Union and the Member States shall coordinate their policies on development 

cooperation and shall consult each other on their aid programmes, including in 
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international organisations and during international conferences. They may un-

dertake joint action. Member States shall contribute if necessary to the imple-

mentation of Union aid programmes. 

2. The Commission may take any useful initiative to promote the coordination 

referred to in paragraph 1. 

 

Article 211 

(ex Article 181 TEC) 

 

Within their respective spheres of competence, the Union and the Member States 

shall cooperate with third countries and with the competent international organisati-

ons. 

 

CHAPTER 2 

ECONOMIC, FINANCIAL AND TECHNICAL COOPERATION WITH 

THIRD COUNTRIES 

 

Article 212 

(ex Article 181a TEC) 

 

1. Without prejudice to the other provisions of the Treaties, and in particular Ar-

ticles 208 to 211, the Union shall carry out economic, financial and technical 

cooperation measures, including assistance, in particular financial assistance, 

with third countries other than developing countries. Such measures shall be 

consistent with the development policy of the Union and shall be carried out 

within the framework of the principles and objectives of its external action. The 

Union's operations and those of the Member States shall complement and rein-

force each other. 

2. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, shall adopt the measures necessary for the imple-

mentation of paragraph 1. 

3. Within their respective spheres of competence, the Union and the Member Sta-

tes shall cooperate with third countries and the competent international organi-

sations. The arrangements for Union cooperation may be the subject of agree-

ments between the Union and the third parties concerned. 

The first subparagraph shall be without prejudice to the Member States' com-

petence to negotiate in international bodies and to conclude international ag-

reements. 
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Article 213 

 

When the situation in a third country requires urgent financial assistance from the 

Union, the Council shall adopt the necessary decisions on a proposal from the Com-

mission. 

 

CHAPTER 3 

HUMANITARIAN AID 

 

Article 214 

 

1. The Union's operations in the field of humanitarian aid shall be conducted 

within the framework of the principles and objectives of the external action of 

the Union. Such operations shall be intended to provide ad hoc assistance and 

relief and protection for people in third countries who are victims of natural or 

man-made disasters, in order to meet the humanitarian needs resulting from 

these different situations. The Union's measures and those of the Member Sta-

tes shall complement and reinforce each other. 

2. Humanitarian aid operations shall be conducted in compliance with the prin-

ciples of international law and with the principles of impartiality, neutrality and 

non-discrimination. 

3. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, shall establish the measures defining the framework 

within which the Union's humanitarian aid operations shall be implemented. 

4. The Union may conclude with third countries and competent international or-

ganisations any agreement helping to achieve the objectives referred to in pa-

ragraph 1 and in Article 21 of the Treaty on European Union. 

The first subparagraph shall be without prejudice to Member States' compe-

tence to negotiate in international bodies and to conclude agreements. 

5. In order to establish a framework for joint contributions from young Europeans 

to the humanitarian aid operations of the Union, a European Voluntary Huma-

nitarian Aid Corps shall be set up. The European Parliament and the Council, 

acting by means of regulations in accordance with the ordinary legislative pro-

cedure, shall determine the rules and procedures for the operation of the Corps. 

6. The Commission may take any useful initiative to promote coordination 

between actions of the Union and those of the Member States, in order to en-

hance the efficiency and complementarity of Union and national humanitarian 

aid measures. 

7. The Union shall ensure that its humanitarian aid operations are coordinated and 

consistent with those of international organisations and bodies, in particular 

those forming part of the United Nations system. 
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TITLE IV 

RESTRICTIVE MEASURES 

 

Article 215 

(ex Article 301 TEC) 

 

1. Where a decision, adopted in accordance with Chapter 2 of Title V of the Tre-

aty on European Union, provides for the interruption or reduction, in part or 

completely, of economic and financial relations with one or more third count-

ries, the Council, acting by a qualified majority on a joint proposal from the 

High Representative of the Union for Foreign Affairs and Security Policy and 

the Commission, shall adopt the necessary measures. It shall inform the Euro-

pean Parliament thereof. 

2. Where a decision adopted in accordance with Chapter 2 of Title V of the Treaty 

on European Union so provides, the Council may adopt restrictive measures 

under the procedure referred to in paragraph 1 against natural or legal persons 

and groups or non-State entities. 

3. The acts referred to in this Article shall include necessary provisions on legal 

safeguards. 

 

TITLE V 

INTERNATIONAL AGREEMENTS 

 

Article 216 

 

1. The Union may conclude an agreement with one or more third countries or 

international organisations where the Treaties so provide or where the conclu-

sion of an agreement is necessary in order to achieve, within the framework of 

the Union's policies, one of the objectives referred to in the Treaties, or is pro-

vided for in a legally binding Union act or is likely to affect common rules or 

alter their scope. 

2. Agreements concluded by the Union are binding upon the institutions of the 

Union and on its Member States. 

 

Article 217 

(ex Article 310 TEC) 

 

The Union may conclude with one or more third countries or international organisa-

tions agreements establishing an association involving reciprocal rights and obliga-

tions, common action and special procedure. 
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Article 218 

(ex Article 300 TEC) 

 

1. Without prejudice to the specific provisions laid down in Article 207, agree-

ments between the Union and third countries or international organisations 

shall be negotiated and concluded in accordance with the following procedure. 

2. The Council shall authorise the opening of negotiations, adopt negotiating di-

rectives, authorise the signing of agreements and conclude them. 

3. The Commission, or the High Representative of the Union for Foreign Affairs 

and Security Policy where the agreement envisaged relates exclusively or prin-

cipally to the common foreign and security policy, shall submit recommenda-

tions to the Council, which shall adopt a decision authorising the opening of 

negotiations and, depending on the subject of the agreement envisaged, nomi-

nating the Union negotiator or the head of the Union's negotiating team. 

4. The Council may address directives to the negotiator and designate a special 

committee in consultation with which the negotiations must be conducted. 

5. The Council, on a proposal by the negotiator, shall adopt a decision authorising 

the signing of the agreement and, if necessary, its provisional application be-

fore entry into force. 

6. The Council, on a proposal by the negotiator, shall adopt a decision concluding 

the agreement. 

Except where agreements relate exclusively to the common foreign and 

security policy, the Council shall adopt the decision concluding the agreement: 

(a) after obtaining the consent of the European Parliament in the following 

cases: 

(i) association agreements; 

(ii) agreement on Union accession to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms; 

(iii) agreements establishing a specific institutional framework by orga-

nising cooperation procedures; 

(iv) agreements with important budgetary implications for the Union; 

(v) agreements covering fields to which either the ordinary legislative 

procedure applies, or the special legislative procedure where consent 

by the European Parliament is required. 

The European Parliament and the Council may, in an urgent situation, 

agree upon a time-limit for consent. 

(b) after consulting the European Parliament in other cases. The European 

Parliament shall deliver its opinion within a time-limit which the Council 

may set depending on the urgency of the matter. In the absence of an o-

pinion within that time-limit, the Council may act. 

7. When concluding an agreement, the Council may, by way of derogation from 

paragraphs 5, 6 and 9, authorise the negotiator to approve on the Union's behalf 

modifications to the agreement where it provides for them to be adopted by a 
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simplified procedure or by a body set up by the agreement. The Council may 

attach specific conditions to such authorisation. 

8. The Council shall act by a qualified majority throughout the procedure. 

However, it shall act unanimously when the agreement covers a field for which 

unanimity is required for the adoption of a Union act as well as for association 

agreements and the agreements referred to in Article 212 with the States which 

are candidates for accession. The Council shall also act unanimously for the 

agreement on accession of the Union to the European Convention for the Pro-

tection of Human Rights and Fundamental Freedoms; the decision concluding 

this agreement shall enter into force after it has been approved by the Member 

States in accordance with their respective constitutional requirements. 

9. The Council, on a proposal from the Commission or the High Representative 

of the Union for Foreign Affairs and Security Policy, shall adopt a decision 

suspending application of an agreement and establishing the positions to be 

adopted on the Union's behalf in a body set up by an agreement, when that body 

is called upon to adopt acts having legal effects, with the exception of acts 

supplementing or amending the institutional framework of the agreement. 

10. The European Parliament shall be immediately and fully informed at all stages 

of the procedure. 

11. A Member State, the European Parliament, the Council or the Commission may 

obtain the opinion of the Court of Justice as to whether an agreement envisaged 

is compatible with the Treaties. Where the opinion of the Court is adverse, the 

agreement envisaged may not enter into force unless it is amended or the Tre-

aties are revised. 

 

Article 219 

(ex Article 111(1) to (3) and (5) TEC) 

 

1. By way of derogation from Article 218, the Council, either on a recommenda-

tion from the European Central Bank or on a recommendation from the Com-

mission and after consulting the European Central Bank, in an endeavour to 

reach a consensus consistent with the objective of price stability, may conclude 

formal agreements on an exchange-rate system for the euro in relation to the 

currencies of third States. The Council shall act unanimously after consulting 

the European Parliament and in accordance with the procedure provided for in 

paragraph 3. 

The Council may, either on a recommendation from the European Central Bank 

or on a recommendation from the Commission, and after consulting the Euro-

pean Central Bank, in an endeavour to reach a consensus consistent with the 

objective of price stability, adopt, adjust or abandon the central rates of the euro 

within the exchange-rate system. The President of the Council shall inform the 

European Parliament of the adoption, adjustment or abandonment of the euro 

central rates. 
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2. In the absence of an exchange-rate system in relation to one or more currencies 

of third States as referred to in paragraph 1, the Council, either on a recommen-

dation from the Commission and after consulting the European Central Bank 

or on a recommendation from the European Central Bank, may formulate ge-

neral orientations for exchange-rate policy in relation to these currencies. These 

general orientations shall be without prejudice to the primary objective of the 

ESCB to maintain price stability. 

3. By way of derogation from Article 218, where agreements concerning mone-

tary or foreign exchange regime matters need to be negotiated by the Union 

with one or more third States or international organisations, the Council, on a 

recommendation from the Commission and after consulting the European 

Central Bank, shall decide the arrangements for the negotiation and for the con-

clusion of such agreements. These arrangements shall ensure that the Union 

expresses a single position. The Commission shall be fully associated with the 

negotiations. 

4. Without prejudice to Union competence and Union agreements as regards eco-

nomic and monetary union, Member States may negotiate in international bo-

dies and conclude international agreements. 

 

TITLE VI 

THE UNION'S RELATIONS WITH INTERNATIONAL ORGANISATIONS 

AND THIRD COUNTRIES AND UNION DELEGATIONS 

 

Article 220 

(ex Articles 302 to 304 TEC) 

 

1. The Union shall establish all appropriate forms of cooperation with the organs 

of the United Nations and its specialised agencies, the Council of Europe, the 

Organisation for Security and Cooperation in Europe and the Organisation for 

Economic Cooperation and Development. 

The Union shall also maintain such relations as are appropriate with other in-

ternational organisations. 

2. The High Representative of the Union for Foreign Affairs and Security Policy 

and the Commission shall implement this Article. 

 

Article 221 

 

1. Union delegations in third countries and at international organisations shall re-

present the Union. 

2. Union delegations shall be placed under the authority of the High Representa-

tive of the Union for Foreign Affairs and Security Policy. They shall act in 

close cooperation with Member States' diplomatic and consular missions. 
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TITLE VII 

SOLIDARITY CLAUSE 

 

Article 222 

 

1. The Union and its Member States shall act jointly in a spirit of solidarity if a 

Member State is the object of a terrorist attack or the victim of a natural or man-

made disaster. The Union shall mobilise all the instruments at its disposal, in-

cluding the military resources made available by the Member States, to: 

(a)  

— prevent the terrorist threat in the territory of the Member States; 

— protect democratic institutions and the civilian population from any 

terrorist attack; 

— assist a Member State in its territory, at the request of its political 

authorities, in the event of a terrorist attack; 

(b) assist a Member State in its territory, at the request of its political autho-

rities, in the event of a natural or man-made disaster. 

2. Should a Member State be the object of a terrorist attack or the victim of a 

natural or man-made disaster, the other Member States shall assist it at the re-

quest of its political authorities. To that end, the Member States shall coordi-

nate between themselves in the Council. 

3. The arrangements for the implementation by the Union of the solidarity clause 

shall be defined by a decision adopted by the Council acting on a joint proposal 

by the Commission and the High Representative of the Union for Foreign Af-

fairs and Security Policy. The Council shall act in accordance with Article 

31(1) of the Treaty on European Union where this decision has defence impli-

cations. The European Parliament shall be informed. 

For the purposes of this paragraph and without prejudice to Article 240, the 

Council shall be assisted by the Political and Security Committee with the sup-

port of the structures developed in the context of the common security and de-

fence policy and by the Committee referred to in Article 71; the two commit-

tees shall, if necessary, submit joint opinions. 

4. The European Council shall regularly assess the threats facing the Union in 

order to enable the Union and its Member States to take effective action. 
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PART SIX 

INSTITUTIONAL AND FINANCIAL PROVISIONS 

 

TITLE I 

INSTITUTIONAL PROVISIONS 

 

CHAPTER 1 

THE INSTITUTIONS 

 

SECTION 1 

THE EUROPEAN PARLIAMENT 

 

Article 223 

(ex Article 190(4) and (5) TEC) 

 

1. The European Parliament shall draw up a proposal to lay down the provisions 

necessary for the election of its Members by direct universal suffrage in ac-

cordance with a uniform procedure in all Member States or in accordance with 

principles common to all Member States. 

The Council, acting unanimously in accordance with a special legislative pro-

cedure and after obtaining the consent of the European Parliament, which shall 

act by a majority of its component Members, shall lay down the necessary pro-

visions. These provisions shall enter into force following their approval by the 

Member States in accordance with their respective constitutional requirements. 

2. The European Parliament, acting by means of regulations on its own initiative 

in accordance with a special legislative procedure after seeking an opinion 

from the Commission and with the of the Council, shall lay down the regulati-

ons and general conditions governing the performance of the duties of its Mem-

bers. All rules or conditions relating to the taxation of Members or former 

Members shall require unanimity within the Council. 

 

Article 224 

(ex Article 191, second subparagraph, TEC) 

 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, by means of regulations, shall lay down the regulations gover-

ning political parties at European level referred to in Article 10(4) of the Treaty on 

European Union and in particular the rules regarding their funding. 
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Article 225 

(ex Article 192, second subparagraph, TEC) 

 

The European Parliament may, acting by a majority of its component Members, re-

quest the Commission to submit any appropriate proposal on matters on which it 

considers that a Union act is required for the purpose of implementing the Treaties. 

If the Commission does not submit a proposal, it shall inform the European Parlia-

ment of the reasons. 

 

Article 226 

(ex Article 193 TEC) 

 

In the course of its duties, the European Parliament may, at the request of a quarter 

of its component Members, set up a temporary Committee of Inquiry to investigate, 

without prejudice to the powers conferred by the Treaties on other institutions or 

bodies, alleged contraventions or maladministration in the implementation of Union 

law, except where the alleged facts are being examined before a court and while the 

case is still subject to legal proceedings. 

The temporary Committee of Inquiry shall cease to exist on the submission of its 

report. 

The detailed provisions governing the exercise of the right of inquiry shall be deter-

mined by the European Parliament, acting by means of regulations on its own initi-

ative in accordance with a special legislative procedure, after obtaining the consent 

of the Council and the Commission. 

 

Article 227 

(ex Article 194 TEC) 

 

Any citizen of the Union, and any natural or legal person residing or having its re-

gistered office in a Member State, shall have the right to address, individually or in 

association with other citizens or persons, a petition to the European Parliament on 

a matter which comes within the Union's fields of activity and which affects him, 

her or it directly. 

 

Article 228 

(ex Article 195 TEC) 

 

1. A European Ombudsman, elected by the European Parliament, shall be empo-

wered to receive complaints from any citizen of the Union or any natural or 

legal person residing or having its registered office in a Member State concern-

ing instances of maladministration in the activities of the Union institutions, 

bodies, offices or agencies, with the exception of the Court of Justice of the 
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European Union acting in its judicial role. He or she shall examine such com-

plaints and report on them. 

In accordance with his duties, the Ombudsman shall conduct inquiries for 

which he finds grounds, either on his own initiative or on the basis of com-

plaints submitted to him direct or through a Member of the European Parlia-

ment, except where the alleged facts are or have been the subject of legal pro-

ceedings. Where the Ombudsman establishes an instance of maladministration, 

he shall refer the matter to the institution, body, office or agency concerned, 

which shall have a period of three months in which to inform him of its views. 

The Ombudsman shall then forward a report to the European Parliament and 

the institution, body, office or agency concerned. The person lodging the com-

plaint shall be informed of the outcome of such inquiries. 

The Ombudsman shall submit an annual report to the European Parliament on 

the outcome of his inquiries. 

2. The Ombudsman shall be elected after each election of the European Parlia-

ment for the duration of its term of office. The Ombudsman shall be eligible 

for reappointment. 

The Ombudsman may be dismissed by the Court of Justice at the request of the 

European Parliament if he no longer fulfils the conditions required for the per-

formance of his duties or if he is guilty of serious misconduct. 

3. The Ombudsman shall be completely independent in the performance of his 

duties. In the performance of those duties he shall neither seek nor take instruc-

tions from any Government, institution, body, office or entity. The Ombuds-

man may not, during his term of office, engage in any other occupation, whe-

ther gainful or not. 

4. The European Parliament acting by means of regulations on its own initiative 

in accordance with a special legislative procedure shall, after seeking an o-

pinion from the Commission and with the consent of the Council, lay down the 

regulations and general conditions governing the performance of the Ombuds-

man's duties. 

 

Article 229 

(ex Article 196 TEC) 

 

The European Parliament shall hold an annual session. It shall meet, without requi-

ring to be convened, on the second Tuesday in March. 

The European Parliament may meet in extraordinary part-session at the request of a 

majority of its component Members or at the request of the Council or of the Com-

mission. 
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Article 230 

(ex Article 197, second, third and fourth paragraph, TEC) 

 

The Commission may attend all the meetings and shall, at its request, be heard. 

The Commission shall reply orally or in writing to questions put to it by the Euro-

pean Parliament or by its Members. 

The European Council and the Council shall be heard by the European Parliament 

in accordance with the conditions laid down in the Rules of Procedure of the Euro-

pean Council and those of the Council. 

 

Article 231 

(ex Article 198 TEC) 

 

Save as otherwise provided in the Treaties, the European Parliament shall act by a 

majority of the votes cast. 

The Rules of Procedure shall determine the quorum. 

 

Article 232 

(ex Article 199 TEC) 

 

The European Parliament shall adopt its Rules of Procedure, acting by a majority of 

its Members. 

The proceedings of the European Parliament shall be published in the manner laid 

down in the Treaties and in its Rules of Procedure. 

 

Article 233 

(ex Article 200 TEC) 

 

The European Parliament shall discuss in open session the annual general report 

submitted to it by the Commission. 

 

Article 234 

(ex Article 201 TEC) 

 

If a motion of censure on the activities of the Commission is tabled before it, the 

European Parliament shall not vote thereon until at least three days after the motion 

has been tabled and only by open vote. 

If the motion of censure is carried by a two-thirds majority of the votes cast, re-

presenting a majority of the component Members of the European Parliament, the 

members of the Commission shall resign as a body and the High Representative of 

the Union for Foreign Affairs and Security Policy shall resign from duties that he or 

she carries out in the Commission. They shall remain in office and continue to deal 

with current business until they are replaced in accordance with Article 17 of the 
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Treaty on European Union. In this case, the term of office of the members of the 

Commission appointed to replace them shall expire on the date on which the term of 

office of the members of the Commission obliged to resign as a body would have 

expired. 

 

SECTION 2 

THE EUROPEAN COUNCIL 

 

Article 235 

 

1. Where a vote is taken, any member of the European Council may also act on 

behalf of not more than one other member. 

Article 16(4) of the Treaty on European Union and Article 238(2) of this Treaty 

shall apply to the European Council when it is acting by a qualified majority. 

Where the European Council decides by vote, its President and the President 

of the Commission shall not take part in the vote. 

Abstentions by members present in person or represented shall not prevent the 

adoption by the European Council of acts which require unanimity. 

2. The President of the European Parliament may be invited to be heard by the 

European Council. 

3. The European Council shall act by a simple majority for procedural questions 

and for the adoption of its Rules of Procedure. 

4. The European Council shall be assisted by the General Secretariat of the Coun-

cil. 

 

Article 236 

 

The European Council shall adopt by a qualified majority: 

(a) a decision establishing the list of Council configurations, other than those 

of the General Affairs Council and of the Foreign Affairs Council, in ac-

cordance with Article 16(6) of the Treaty on European Union; 

(b) a decision on the Presidency of Council configurations, other than that of 

Foreign Affairs, in accordance with Article 16(9) of the Treaty on Euro-

pean Union. 

 

SECTION 3 

THE COUNCIL 

 

Article 237 

(ex Article 204 TEC) 

 

The Council shall meet when convened by its President on his own initiative or at 

the request of one of its Members or of the Commission. 
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Article 238 

(ex Article 205(1) and (2), TEC) 

 

1. Where it is required to act by a simple majority, the Council shall act by a 

majority of its component members. 

2. By way of derogation from Article 16(4) of the Treaty on European Union, as 

from 1 November 2014 and subject to the provisions laid down in the Protocol 

on transitional provisions, where the Council does not act on a proposal from 

the Commission or from the High Representative of the Union for Foreign Af-

fairs and Security Policy, the qualified majority shall be defined as at least 72 

% of the members of the Council, representing Member States comprising at 

least 65 % of the population of the Union. 

3. As from 1 November 2014 and subject to the provisions laid down in the Pro-

tocol on transitional provisions, in cases where, under the Treaties, not all the 

members of the Council participate in voting, a qualified majority shall be de-

fined as follows: 

(a) A qualified majority shall be defined as at least 55 % of the members of 

the Council representing the participating Member States, comprising at 

least 65 % of the population of these States. 

A blocking minority must include at least the minimum number of Coun-

cil members representing more than 35 % of the population of the parti-

cipating Member States, plus one member, failing which the qualified 

majority shall be deemed attained; 

(b) By way of derogation from point (a), where the Council does not act on a 

proposal from the Commission or from the High Representative of the 

Union for Foreign Affairs and Security Policy, the qualified majority shall 

be defined as at least 72 % of the members of the Council representing 

the participating Member States, comprising at least 65 % of the popula-

tion of these States. 

4. Abstentions by Members present in person or represented shall not prevent the 

adoption by the Council of acts which require unanimity. 

 

Article 239 

(ex Article 206 TEC) 

 

Where a vote is taken, any Member of the Council may also act on behalf of not 

more than one other member. 

 

Article 240 

(ex Article 207 TEC) 

 

1. A committee consisting of the Permanent Representatives of the Governments 

of the Member States shall be responsible for preparing the work of the Council 
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and for carrying out the tasks assigned to it by the latter. The Committee may 

adopt procedural decisions in cases provided for in the Council's Rules of Pro-

cedure. 

2. The Council shall be assisted by a General Secretariat, under the responsibility 

of a Secretary-General appointed by the Council. 

The Council shall decide on the organisation of the General Secretariat by a 

simple majority. 

3. The Council shall act by a simple majority regarding procedural matters and 

for the adoption of its Rules of Procedure. 

 

Article 241 

(ex Article 208 TEC) 

 

The Council, acting by a simple majority, may request the Commission to undertake 

any studies the Council considers desirable for the attainment of the common objec-

tives, and to submit to it any appropriate proposals. If the Commission does not sub-

mit a proposal, it shall inform the Council of the reasons. 

 

Article 242 

(ex Article 209 TEC) 

 

The Council, acting by a simple majority shall, after consulting the Commission, 

determine the rules governing the committees provided for in the Treaties. 

 

Article 243 

(ex Article 210 TEC) 

 

The Council shall determine the salaries, allowances and pensions of the President 

of the European Council, the President of the Commission, the High Representative 

of the Union for Foreign Affairs and Security Policy, the Members of the Commis-

sion, the Presidents, Members and Registrars of the Court of Justice of the European 

Union, and the Secretary-General of the Council. It shall also determine any payment 

to be made instead of remuneration. 

 

SECTION 4 

THE COMMISSION 

 

Article 244 

 

In accordance with Article 17(5) of the Treaty on European Union, the Members of 

the Commission shall be chosen on the basis of a system of rotation established un-

animously by the European Council and on the basis of the following principles: 
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(a) Member States shall be treated on a strictly equal footing as regards de-

termination of the sequence of, and the time spent by, their nationals as 

members of the Commission; consequently, the difference between the 

total number of terms of office held by nationals of any given pair of 

Member States may never be more than one; 

(b) subject to point (a), each successive Commission shall be so composed as 

to reflect satisfactorily the demographic and geographical range of all the 

Member States. 

 

Article 245 

(ex Article 213 TEC) 

 

The Members of the Commission shall refrain from any action incompatible with 

their duties. Member States shall respect their independence and shall not seek to 

influence them in the performance of their tasks. 

The Members of the Commission may not, during their term of office, engage in any 

other occupation, whether gainful or not. When entering upon their duties they shall 

give a solemn undertaking that, both during and after their term of office, they will 

respect the obligations arising therefrom and in particular their duty to behave with 

integrity and discretion as regards the acceptance, after they have ceased to hold 

office, of certain appointments or benefits. In the event of any breach of these obli-

gations, the Court of Justice may, on application by the Council acting by a simple 

majority or the Commission, rule that the Member concerned be, according to the 

circumstances, either compulsorily retired in accordance with Article 247 or depri-

ved of his right to a pension or other benefits in its stead. 

 

Article 246 

(ex Article 215 TEC) 

 

Apart from normal replacement, or death, the duties of a Member of the Commission 

shall end when he resigns or is compulsorily retired. 

A vacancy caused by resignation, compulsory retirement or death shall be filled for 

the remainder of the Member's term of office by a new Member of the same natio-

nality appointed by the Council, by common accord with the President of the Com-

mission, after consulting the European Parliament and in accordance with the criteria 

set out in the second subparagraph of Article 17(3) of the Treaty on European Union. 

The Council may, acting unanimously on a proposal from the President of the Com-

mission, decide that such a vacancy need not be filled, in particular when the remain-

der of the Member's term of office is short. 

In the event of resignation, compulsory retirement or death, the President shall be 

replaced for the remainder of his term of office. The procedure laid down in the first 

subparagraph of Article 17(7) of the Treaty on European Union shall be applicable 

for the replacement of the President. 
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In the event of resignation, compulsory retirement or death, the High Representative 

of the Union for Foreign Affairs and Security Policy shall be replaced, for the 

remainder of his or her term of office, in accordance with Article 18(1) of the Treaty 

on European Union. 

In the case of the resignation of all the Members of the Commission, they shall 

remain in office and continue to deal with current business until they have been re-

placed, for the remainder of their term of office, in accordance with Article 17 of the 

Treaty on European Union. 

 

Article 247 

(ex Article 216 TEC) 

 

If any Member of the Commission no longer fulfils the conditions required for the 

performance of his duties or if he has been guilty of serious misconduct, the Court 

of Justice may, on application by the Council acting by a simple majority or the 

Commission, compulsorily retire him. 

 

Article 248 

(ex Article 217(2) TEC) 

 

Without prejudice to Article 18(4) of the Treaty on European Union, the responsibi-

lities incumbent upon the Commission shall be structured and allocated among its 

members by its President, in accordance with Article 17(6) of that Treaty. The Pre-

sident may reshuffle the allocation of those responsibilities during the Commission's 

term of office. The Members of the Commission shall carry out the duties devolved 

upon them by the President under his authority. 

 

Article 249 

(ex Articles 218(2) and 212 TEC) 

 

1. The Commission shall adopt its Rules of Procedure so as to ensure that both it 

and its departments operate. It shall ensure that these Rules are published. 

2. The Commission shall publish annually, not later than one month before the 

opening of the session of the European Parliament, a general report on the ac-

tivities of the Union. 

 

Article 250 

(ex Article 219 TEC) 

 

The Commission shall act by a majority of its Members. 

Its Rules of Procedure shall determine the quorum. 
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SECTION 5 

THE COURT OF JUSTICE OF THE EUROPEAN UNION 

 

Article 251 

(ex Article 221 TEC) 

 

The Court of Justice shall sit in chambers or in a Grand Chamber, in accordance with 

the rules laid down for that purpose in the Statute of the Court of Justice of the Eu-

ropean Union. 

When provided for in the Statute, the Court of Justice may also sit as a full Court. 

 

Article 252 

(ex Article 222 TEC) 

 

The Court of Justice shall be assisted by eight Advocates-General. Should the Court 

of Justice so request, the Council, acting unanimously, may increase the number of 

Advocates-General. 

It shall be the duty of the Advocate-General, acting with complete impartiality and 

independence, to make, in open court, reasoned submissions on cases which, in ac-

cordance with the Statute of the Court of Justice of the European Union, require his 

involvement. 

 

Article 253 

(ex Article 223 TEC) 

 

The Judges and Advocates-General of the Court of Justice shall be chosen from per-

sons whose independence is beyond doubt and who possess the qualifications requi-

red for appointment to the highest judicial offices in their respective countries or 

who are jurisconsults of recognised competence; they shall be appointed by common 

accord of the governments of the Member States for a term of six years, after con-

sultation of the panel provided for in Article 255. 

Every three years there shall be a partial replacement of the Judges and Advocates-

General, in accordance with the conditions laid down in the Statute of the Court of 

Justice of the European Union. 

The Judges shall elect the President of the Court of Justice from among their number 

for a term of three years. He may be re-elected. 

Retiring Judges and Advocates-General may be reappointed. 

The Court of Justice shall appoint its Registrar and lay down the rules governing his 

service. 

The Court of Justice shall establish its Rules of Procedure. Those Rules shall require 

the approval of the Council. 
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Article 254 

(ex Article 224 TEC) 

 

The number of Judges of the General Court shall be determined by the Statute of the 

Court of Justice of the European Union. The Statute may provide for the General 

Court to be assisted by Advocates-General. 

The members of the General Court shall be chosen from persons whose indepen-

dence is beyond doubt and who possess the ability required for appointment to high 

judicial office. They shall be appointed by common accord of the governments of 

the Member States for a term of six years, after consultation of the panel provided 

for in Article 255. The membership shall be partially renewed every three years. 

Retiring members shall be eligible for reappointment. 

The Judges shall elect the President of the General Court from among their number 

for a term of three years. He may be re-elected. 

The General Court shall appoint its Registrar and lay down the rules governing his 

service. 

The General Court shall establish its Rules of Procedure in agreement with the Court 

of Justice. Those Rules shall require the approval of the Council. 

Unless the Statute of the Court of Justice of the European Union provides otherwise, 

the provisions of the Treaties relating to the Court of Justice shall apply to the Ge-

neral Court. 

 

Article 255 

 

A panel shall be set up in order to give an opinion on candidates' suitability to per-

form the duties of Judge and Advocate-General of the Court of Justice and the Ge-

neral Court before the governments of the Member States make the appointments 

referred to in Articles 253 and 254. 

The panel shall comprise seven persons chosen from among former members of the 

Court of Justice and the General Court, members of national supreme courts and 

lawyers of recognised competence, one of whom shall be proposed by the European 

Parliament. The Council shall adopt a decision establishing the panel's operating 

rules and a decision appointing its members. It shall act on the initiative of the Pre-

sident of the Court of Justice. 

 

Article 256 

(ex Article 225 TEC) 

 

1. The General Court shall have jurisdiction to hear and determine at first instance 

actions or proceedings referred to in Articles 263, 265, 268, 270 and 272, with 

the exception of those assigned to a specialised court set up under Article 257 
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and those reserved in the Statute for the Court of Justice. The Statute may pro-

vide for the General Court to have jurisdiction for other classes of action or 

proceeding. 

Decisions given by the General Court under this paragraph may be subject to a 

right of appeal to the Court of Justice on points of law only, under the conditi-

ons and within the limits laid down by the Statute. 

2. The General Court shall have jurisdiction to hear and determine actions or pro-

ceedings brought against decisions of the specialised courts. 

Decisions given by the General Court under this paragraph may exceptionally 

be subject to review by the Court of Justice, under the conditions and within 

the limits laid down by the Statute, where there is a serious risk of the unity or 

consistency of Union law being affected. 

3. The General Court shall have jurisdiction to hear and determine questions re-

ferred for a preliminary ruling under Article 267, in specific areas laid down 

by the Statute. 

Where the General Court considers that the case requires a decision of principle 

likely to affect the unity or consistency of Union law, it may refer the case to 

the Court of Justice for a ruling. 

Decisions given by the General Court on questions referred for a preliminary 

ruling may exceptionally be subject to review by the Court of Justice, under 

the conditions and within the limits laid down by the Statute, where there is a 

serious risk of the unity or consistency of Union law being affected. 

 

Article 257 

(ex Article 225a TEC) 

 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, may establish specialised courts attached to the General Court 

to hear and determine at first instance certain classes of action or proceeding brought 

in specific areas. The European Parliament and the Council shall act by means of 

regulations either on a proposal from the Commission after consultation of the Court 

of Justice or at the request of the Court of Justice after consultation of the Commis-

sion. 

The regulation establishing a specialised court shall lay down the rules on the orga-

nisation of the court and the extent of the jurisdiction conferred upon it. 

Decisions given by specialised courts may be subject to a right of appeal on points 

of law only or, when provided for in the regulation establishing the specialised court, 

a right of appeal also on matters of fact, before the General Court. 

The members of the specialised courts shall be chosen from persons whose indepen-

dence is beyond doubt and who possess the ability required for appointment to judi-

cial office. They shall be appointed by the Council, acting unanimously. 

The specialised courts shall establish their Rules of Procedure in agreement with the 

Court of Justice. Those Rules shall require the approval of the Council. 
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Unless the regulation establishing the specialised court provides otherwise, the pro-

visions of the Treaties relating to the Court of Justice of the European Union and the 

provisions of the Statute of the Court of Justice of the European Union shall apply 

to the specialised courts. Title I of the Statute and Article 64 thereof shall in any case 

apply to the specialised courts. 

 

Article 258 

(ex Article 226 TEC) 

 

If the Commission considers that a Member State has failed to fulfil an obligation 

under the Treaties, it shall deliver a reasoned opinion on the matter after giving the 

State concerned the opportunity to submit its observations. 

If the State concerned does not comply with the opinion within the period laid down 

by the Commission, the latter may bring the matter before the Court of Justice of the 

European Union. 

 

Article 259 

(ex Article 227 TEC) 

 

A Member State which considers that another Member State has failed to fulfil an 

obligation under the Treaties may bring the matter before the Court of Justice of the 

European Union. 

Before a Member State brings an action against another Member State for an alleged 

infringement of an obligation under the Treaties, it shall bring the matter before the 

Commission. 

The Commission shall deliver a reasoned opinion after each of the States concerned 

has been given the opportunity to submit its own case and its observations on the 

other party's case both orally and in writing. 

If the Commission has not delivered an opinion within three months of the date on 

which the matter was brought before it, the absence of such opinion shall not prevent 

the matter from being brought before the Court. 

 

Article 260 

(ex Article 228 TEC) 

 

1. If the Court of Justice of the European Union finds that a Member State has 

failed to fulfil an obligation under the Treaties, the State shall be required to 

take the necessary measures to comply with the judgment of the Court. 

2. If the Commission considers that the Member State concerned has not taken 

the necessary measures to comply with the judgment of the Court, it may bring 

the case before the Court after giving that State the opportunity to submit its 

observations. It shall specify the amount of the lump sum or penalty payment 
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to be paid by the Member State concerned which it considers appropriate in the 

circumstances. 

If the Court finds that the Member State concerned has not complied with its 

judgment it may impose a lump sum or penalty payment on it. 

This procedure shall be without prejudice to Article 259. 

3. When the Commission brings a case before the Court pursuant to Article 258 

on the grounds that the Member State concerned has failed to fulfil its obliga-

tion to notify measures transposing a directive adopted under a legislative pro-

cedure, it may, when it deems appropriate, specify the amount of the lump sum 

or penalty payment to be paid by the Member State concerned which it consi-

ders appropriate in the circumstances. 

If the Court finds that there is an infringement it may impose a lump sum or 

penalty payment on the Member State concerned not exceeding the amount 

specified by the Commission. The payment obligation shall take effect on the 

date set by the Court in its judgment. 

 

Article 261 

(ex Article 229 TEC) 

 

Regulations adopted jointly by the European Parliament and the Council, and by the 

Council, pursuant to the provisions of the Treaties, may give the Court of Justice of 

the European Union unlimited jurisdiction with regard to the penalties provided for 

in such regulations. 

 

Article 262 

(ex Article 229a TEC) 

 

Without prejudice to the other provisions of the Treaties, the Council, acting unani-

mously in accordance with a special legislative procedure and after consulting the 

European Parliament, may adopt provisions to confer jurisdiction, to the extent that 

it shall determine, on the Court of Justice of the European Union in disputes relating 

to the application of acts adopted on the basis of the Treaties which create European 

intellectual property rights. These provisions shall enter into force after their appro-

val by the Member States in accordance with their respective constitutional require-

ments. 

 

Article 263 

(ex Article 230 TEC) 

 

The Court of Justice of the European Union shall review the legality of legislative 

acts, of acts of the Council, of the Commission and of the European Central Bank, 

other than recommendations and opinions, and of acts of the European Parliament 

and of the European Council intended to produce legal effects vis-à-vis third parties. 
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It shall also review the legality of acts of bodies, offices or agencies of the Union 

intended to produce legal effects vis-à-vis third parties. 

It shall for this purpose have jurisdiction in actions brought by a Member State, the 

European Parliament, the Council or the Commission on grounds of lack of compe-

tence, infringement of an essential procedural requirement, infringement of the Tre-

aties or of any rule of law relating to their application, or misuse of powers. 

The Court shall have jurisdiction under the same conditions in actions brought by 

the Court of Auditors, by the European Central Bank and by the Committee of the 

Regions for the purpose of protecting their prerogatives. 

Any natural or legal person may, under the conditions laid down in the first and 

second paragraphs, institute proceedings against an act addressed to that person or 

which is of direct and individual concern to them, and against a regulatory act which 

is of direct concern to them and does not entail implementing measures. 

Acts setting up bodies, offices and agencies of the Union may lay down specific 

conditions and arrangements concerning actions brought by natural or legal persons 

against acts of these bodies, offices or agencies intended to produce legal effects in 

relation to them. 

The proceedings provided for in this Article shall be instituted within two months of 

the publication of the measure, or of its notification to the plaintiff, or, in the absence 

thereof, of the day on which it came to the knowledge of the latter, as the case may 

be. 

 

Article 264 

(ex Article 231 TEC) 

 

If the action is well founded, the Court of Justice of the European Union shall declare 

the act concerned to be void. 

However, the Court shall, if it considers this necessary, state which of the effects of 

the act which it has declared void shall be considered as definitive. 

 

Article 265 

(ex Article 232 TEC) 

 

Should the European Parliament, the European Council, the Council, the Commis-

sion or the European Central Bank, in infringement of the Treaties, fail to act, the 

Member States and the other institutions of the Union may bring an action before 

the Court of Justice of the European Union to have the infringement established. 

This Article shall apply, under the same conditions, to bodies, offices and agencies 

of the Union which fail to act. 

The action shall be admissible only if the institution, body, office or agency con-

cerned has first been called upon to act. If, within two months of being so called 

upon, the institution, body, office or agency concerned has not defined its position, 

the action may be brought within a further period of two months. 
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Any natural or legal person may, under the conditions laid down in the preceding 

paragraphs, complain to the Court that an institution, body, office or agency of the 

Union has failed to address to that person any act other than a recommendation or 

an opinion. 

 

Article 266 

(ex Article 233 TEC) 

 

The institution, body, office or entity whose act has been declared void or whose 

failure to act has been declared contrary to the Treaties shall be required to take the 

necessary measures to comply with the judgment of the Court of Justice of the Eu-

ropean Union. 

This obligation shall not affect any obligation which may result from the application 

of the second paragraph of Article 340. 

 

Article 267 

(ex Article 234 TEC) 

 

The Court of Justice of the European Union shall have jurisdiction to give prelimi-

nary rulings concerning: 

(a) the interpretation of the Treaties; 

(b) the validity and interpretation of acts of the institutions, bodies, offices or 

agencies of the Union; 

Where such a question is raised before any court or tribunal of a Member State, that 

court or tribunal may, if it considers that a decision on the question is necessary to 

enable it to give judgment, request the Court to give a ruling thereon. 

Where any such question is raised in a case pending before a court or tribunal of a 

Member State against whose decisions there is no judicial remedy under national 

law, that court or tribunal shall bring the matter before the Court. 

If such a question is raised in a case pending before a court or tribunal of a Member 

State with regard to a person in custody, the Court of Justice of the European Union 

shall act with the minimum of delay. 

 

Article 268 

(ex Article 235 TEC) 

 

The Court of Justice of the European Union shall have jurisdiction in disputes rela-

ting to compensation for damage provided for in the second and third paragraphs of 

Article 340. 

 

 

 

 



Treaty on the Functioning of the European Union 

 244 

Article 269 

 

The Court of Justice shall have jurisdiction to decide on the legality of an act adopted 

by the European Council or by the Council pursuant to Article 7 of the Treaty on 

European Union solely at the request of the Member State concerned by a determi-

nation of the European Council or of the Council and in respect solely of the proce-

dural stipulations contained in that Article. 

Such a request must be made within one month from the date of such determination. 

The Court shall rule within one month from the date of the request. 

 

Article 270 

(ex Article 236 TEC) 

 

The Court of Justice of the European Union shall have jurisdiction in any dispute 

between the Union and its servants within the limits and under the conditions laid 

down in the Staff Regulations of Officials and the Conditions of Employment of 

other servants of the Union. 

 

Article 271 

(ex Article 237 TEC) 

 

The Court of Justice of the European Union shall, within the limits hereinafter laid 

down, have jurisdiction in disputes concerning: 

(a) the fulfilment by Member States of obligations under the Statute of the 

European Investment Bank. In this connection, the Board of Directors of 

the Bank shall enjoy the powers conferred upon the Commission by Ar-

ticle 258; 

(b) measures adopted by the Board of Governors of the European Investment 

Bank. In this connection, any Member State, the Commission or the 

Board of Directors of the Bank may institute proceedings under the con-

ditions laid down in Article 263; 

(c) measures adopted by the Board of Directors of the European Investment 

Bank. Proceedings against such measures may be instituted only by Mem-

ber States or by the Commission, under the conditions laid down in Ar-

ticle 263, and solely on the grounds of non-compliance with the procedure 

provided for in Article 19(2), (5), (6) and (7) of the Statute of the Bank; 

(d) the fulfilment by national central banks of obligations under the Treaties 

and the Statute of the ESCB and of the ECB. In this connection the powers 

of the Governing Council of the European Central Bank in respect of na-

tional central banks shall be the same as those conferred upon the Com-

mission in respect of Member States by Article 258. If the Court finds that 

a national central bank has failed to fulfil an obligation under the Treaties, 
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that bank shall be required to take the necessary measures to comply with 

the judgment of the Court. 

 

Article 272 

(ex Article 238 TEC) 

 

The Court of Justice of the European Union shall have jurisdiction to give judgment 

pursuant to any arbitration clause contained in a contract concluded by or on behalf 

of the Union, whether that contract be governed by public or private law. 

 

Article 273 

(ex Article 239 TEC) 

 

The Court of Justice shall have jurisdiction in any dispute between Member States 

which relates to the subject matter of the Treaties if the dispute is submitted to it 

under a special agreement between the parties. 

 

Article 274 

(ex Article 240 TEC) 

 

Save where jurisdiction is conferred on the Court of Justice of the European Union 

by the Treaties, disputes to which the Union is a party shall not on that ground be 

excluded from the jurisdiction of the courts or tribunals of the Member States. 

 

Article 275 

 

The Court of Justice of the European Union shall not have jurisdiction with respect 

to the provisions relating to the common foreign and security policy nor with respect 

to acts adopted on the basis of those provisions. 

However, the Court shall have jurisdiction to monitor compliance with Article 40 of 

the Treaty on European Union and to rule on proceedings, brought in accordance 

with the conditions laid down in the fourth paragraph of Article 263 of this Treaty, 

reviewing the legality of decisions providing for restrictive measures against natural 

or legal persons adopted by the Council on the basis of Chapter 2 of Title V of the 

Treaty on European Union. 

 

Article 276 

 

In exercising its powers regarding the provisions of Chapters 4 and 5 of Title V of 

Part Three relating to the area of freedom, security and justice, the Court of Justice 

of the European Union shall have no jurisdiction to review the validity or proporti-

onality of operations carried out by the police or other law-enforcement services of 
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a Member State or the exercise of the responsibilities incumbent upon Member Sta-

tes with regard to the maintenance of law and order and the safeguarding of internal 

security. 

 

Article 277 

(ex Article 241 TEC) 

 

Notwithstanding the expiry of the period laid down in Article 263, sixth paragraph, 

any party may, in proceedings in which an act of general application adopted by an 

institution, body, office or agency of the Union is at issue, plead the grounds spe-

cified in Article 263, second paragraph, in order to invoke before the Court of Justice 

of the European Union the inapplicability of that act. 

 

Article 278 

(ex Article 242 TEC) 

 

Actions brought before the Court of Justice of the European Union shall not have 

suspensory effect. The Court may, however, if it considers that circumstances so 

require, order that application of the contested act be suspended. 

 

Article 279 

(ex Article 243 TEC) 

 

The Court of Justice of the European Union may in any cases before it prescribe any 

necessary interim measures. 

 

Article 280 

(ex Article 244 TEC) 

 

The judgments of the Court of Justice of the European Union shall be enforceable 

under the conditions laid down in Article 299. 

 

Article 281 

(ex Article 245 TEC) 

 

The Statute of the Court of Justice of the European Union shall be laid down in a 

separate Protocol. 

The European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, may amend the provisions of the Statute, with the exception 

of Title I and Article 64. The European Parliament and the Council shall act either 

at the request of the Court of Justice and after consultation of the Commission, or on 

a proposal from the Commission and after consultation of the Court of Justice. 
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SECTION 6 

THE EUROPEAN CENTRAL BANK 

 

Article 282 

 

1. The European Central Bank, together with the national central banks, shall con-

stitute the European System of Central Banks (ESCB). The European Central 

Bank, together with the national central banks of the Member States whose 

currency is the euro, which constitute the Eurosystem, shall conduct the mone-

tary policy of the Union. 

2. The ESCB shall be governed by the decision-making bodies of the European 

Central Bank. The primary objective of the ESCB shall be to maintain price 

stability. Without prejudice to that objective, it shall support the general eco-

nomic policies in the Union in order to contribute to the achievement of the 

latter's objectives. 

3. The European Central Bank shall have legal personality. It alone may authorise 

the issue of the euro. It shall be independent in the exercise of its powers and 

in the management of its finances. Union institutions, bodies, offices and agen-

cies and the governments of the Member States shall respect that independence. 

4. The European Central Bank shall adopt such measures as are necessary to carry 

out its tasks in accordance with Articles 127 to 133, with Article 138, and with 

the conditions laid down in the Statute of the ESCB and of the ECB. In ac-

cordance with these same Articles, those Member States whose currency is not 

the euro, and their central banks, shall retain their powers in monetary matters. 

5. Within the areas falling within its responsibilities, the European Central Bank 

shall be consulted on all proposed Union acts, and all proposals for regulation 

at national level, and may give an opinion. 

 

Article 283 

(ex Article 112 TEC) 

 

1. The Governing Council of the European Central Bank shall comprise the mem-

bers of the Executive Board of the European Central Bank and the Governors 

of the national central banks of the Member States whose currency is the euro. 

2. The Executive Board shall comprise the President, the Vice-President and four 

other members. 

The President, the Vice-President and the other members of the Executive 

Board shall be appointed by the European Council, acting by a qualified majo-

rity, from among persons of recognised standing and professional experience 

in monetary or banking matters, on a recommendation from the Council, after 

it has consulted the European Parliament and the Governing Council of the 

European Central Bank. 

Their term of office shall be eight years and shall not be renewable. 
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Only nationals of Member States may be members of the Executive Board. 

 

Article 284 

(ex Article 113 TEC) 

 

1. The President of the Council and a Member of the Commission may partici-

pate, without having the right to vote, in meetings of the Governing Council of 

the European Central Bank. 

The President of the Council may submit a motion for deliberation to the 

Governing Council of the European Central Bank. 

2. The President of the European Central Bank shall be invited to participate in 

Council meetings when the Council is discussing matters relating to the objec-

tives and tasks of the ESCB. 

3. The European Central Bank shall address an annual report on the activities of 

the ESCB and on the monetary policy of both the previous and current year to 

the European Parliament, the Council and the Commission, and also to the Eu-

ropean Council. The President of the European Central Bank shall present this 

report to the Council and to the European Parliament, which may hold a general 

debate on that basis. 

4. The President of the European Central Bank and the other members of the Exe-

cutive Board may, at the request of the European Parliament or on their own 

initiative, be heard by the competent committees of the European Parliament. 

 

SECTION 7 

THE COURT OF AUDITORS 

 

Article 285 

(ex Article 246 TEC) 

 

The Court of Auditors shall carry out the Union's audit. 

It shall consist of one national of each Member State. Its Members shall be comple-

tely independent in the performance of their duties, in the Union's general interest. 

 

Article 286 

(ex Article 247 TEC) 

 

1. The Members of the Court of Auditors shall be chosen from among persons 

who belong or have belonged in their respective States to external audit bodies 

or who are especially qualified for this office. Their independence must be 

beyond doubt. 

2. The Members of the Court of Auditors shall be appointed for a term of six 

years. The Council, after consulting the European Parliament, shall adopt the 

list of Members drawn up in accordance with the proposals made by each 
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Member State. The term of office of the Members of the Court of Auditors 

shall be renewable. 

They shall elect the President of the Court of Auditors from among their num-

ber for a term of three years. The President may be re-elected. 

3. In the performance of these duties, the Members of the Court of Auditors shall 

neither seek nor take instructions from any government or from any other body. 

The Members of the Court of Auditors shall refrain from any action incompa-

tible with their duties. 

4. The Members of the Court of Auditors may not, during their term of office, 

engage in any other occupation, whether gainful or not. When entering upon 

their duties they shall give a solemn undertaking that, both during and after 

their term of office, they will respect the obligations arising therefrom and in 

particular their duty to behave with integrity and discretion as regards the ac-

ceptance, after they have ceased to hold office, of certain appointments or be-

nefits. 

5. Apart from normal replacement, or death, the duties of a Member of the Court 

of Auditors shall end when he resigns, or is compulsorily retired by a ruling of 

the Court of Justice pursuant to paragraph 6. 

The vacancy thus caused shall be filled for the remainder of the Member's term 

of office. 

Save in the case of compulsory retirement, Members of the Court of Auditors 

shall remain in office until they have been replaced. 

6. A Member of the Court of Auditors may be deprived of his office or of his right 

to a pension or other benefits in its stead only if the Court of Justice, at the 

request of the Court of Auditors, finds that he no longer fulfils the requisite 

conditions or meets the obligations arising from his office. 

7. The Council shall determine the conditions of employment of the President and 

the Members of the Court of Auditors and in particular their salaries, allo-

wances and pensions. It shall also determine any payment to be made instead 

of remuneration. 

8. The provisions of the Protocol on the privileges and immunities of the Euro-

pean Union applicable to the Judges of the Court of Justice of the European 

Union shall also apply to the Members of the Court of Auditors. 

 

Article 287 

(ex Article 248 TEC) 

 

1. The Court of Auditors shall examine the accounts of all revenue and expendi-

ture of the Union. It shall also examine the accounts of all revenue and expen-

diture of all bodies, offices or agencies set up by the Union in so far as the 

relevant constituent instrument does not preclude such examination. 
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The Court of Auditors shall provide the European Parliament and the Council 

with a statement of assurance as to the reliability of the accounts and the lega-

lity and regularity of the underlying transactions which shall be published in 

the Official Journal of the European Union. This statement may be supplemen-

ted by specific assessments for each major area of Union activity. 

2. The Court of Auditors shall examine whether all revenue has been received and 

all expenditure incurred in a lawful and regular manner and whether the finan-

cial management has been sound. In doing so, it shall report in particular on 

any cases of irregularity. 

The audit of revenue shall be carried out on the basis both of the amounts es-

tablished as due and the amounts actually paid to the Union. 

The audit of expenditure shall be carried out on the basis both of commitments 

undertaken and payments made. 

These audits may be carried out before the closure of accounts for the financial 

year in question. 

3. The audit shall be based on records and, if necessary, performed on the spot in 

the other institutions of the Union, on the premises of any body, office or 

agency which manages revenue or expenditure on behalf of the Union and in 

the Member States, including on the premises of any natural or legal person in 

receipt of payments from the budget. In the Member States the audit shall be 

carried out in liaison with national audit bodies or, if these do not have the 

necessary powers, with the competent national departments. The Court of Au-

ditors and the national audit bodies of the Member States shall cooperate in a 

spirit of trust while maintaining their independence. These bodies or depart-

ments shall inform the Court of Auditors whether they intend to take part in the 

audit. 

The other institutions of the Union, any bodies, offices or agencies managing 

revenue or expenditure on behalf of the Union, any natural or legal person in 

receipt of payments from the budget, and the national audit bodies or, if these 

do not have the necessary powers, the competent national departments, shall 

forward to the Court of Auditors, at its request, any document or information 

necessary to carry out its task. 

In respect of the European Investment Bank's activity in managing Union ex-

penditure and revenue, the Court's rights of access to information held by the 

Bank shall be governed by an agreement between the Court, the Bank and the 

Commission. In the absence of an agreement, the Court shall nevertheless have 

access to information necessary for the audit of Union expenditure and revenue 

managed by the Bank. 

4. The Court of Auditors shall draw up an annual report after the close of each 

financial year. It shall be forwarded to the other institutions of the Union and 

shall be published, together with the replies of these institutions to the obser-

vations of the Court of Auditors, in the Official Journal of the European Union. 
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The Court of Auditors may also, at any time, submit observations, particularly 

in the form of special reports, on specific questions and deliver opinions at the 

request of one of the other institutions of the Union. 

It shall adopt its annual reports, special reports or opinions by a majority of its 

Members. However, it may establish internal chambers in order to adopt certain 

categories of reports or opinions under the conditions laid down by its Rules of 

Procedure. 

It shall assist the European Parliament and the Council in exercising their po-

wers of control over the implementation of the budget. 

The Court of Auditors shall draw up its Rules of Procedure. Those rules shall 

require the approval of the Council. 

 

CHAPTER 2 

LEGAL ACTS OF THE UNION, ADOPTION PROCEDURES AND OTHER 

PROVISIONS 

 

SECTION 1 

THE LEGAL ACTS OF THE UNION 

 

Article 288 

(ex Article 249 TEC) 

 

To exercise the Union's competences, the institutions shall adopt regulations, direc-

tives, decisions, recommendations and opinions. 

A regulation shall have general application. It shall be binding in its entirety and 

directly applicable in all Member States. 

A directive shall be binding, as to the result to be achieved, upon each Member State 

to which it is addressed, but shall leave to the national authorities the choice of form 

and methods. 

A decision shall be binding in its entirety. A decision which specifies those to whom 

it is addressed shall be binding only on them. 

Recommendations and opinions shall have no binding force. 

 

Article 289 

 

1. The ordinary legislative procedure shall consist in the joint adoption by the 

European Parliament and the Council of a regulation, directive or decision on 

a proposal from the Commission. This procedure is defined in Article 294. 

2. In the specific cases provided for by the Treaties, the adoption of a regulation, 

directive or decision by the European Parliament with the participation of the 

Council, or by the latter with the participation of the European Parliament, shall 

constitute a special legislative procedure. 

3. Legal acts adopted by legislative procedure shall constitute legislative acts. 
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4. In the specific cases provided for by the Treaties, legislative acts may be adop-

ted on the initiative of a group of Member States or of the European Parliament, 

on a recommendation from the European Central Bank or at the request of the 

Court of Justice or the European Investment Bank. 

 

Article 290 

 

1. A legislative act may delegate to the Commission the power to adopt non-le-

gislative acts of general application to supplement or amend certain non-essen-

tial elements of the legislative act. 

The objectives, content, scope and duration of the delegation of power shall be 

explicitly defined in the legislative acts. The essential elements of an area shall 

be reserved for the legislative act and accordingly shall not be the subject of a 

delegation of power. 

2. Legislative acts shall explicitly lay down the conditions to which the delegation 

is subject; these conditions may be as follows: 

(a) the European Parliament or the Council may decide to revoke the delega-

tion; 

(b) the delegated act may enter into force only if no objection has been ex-

pressed by the European Parliament or the Council within a period set by 

the legislative act. 

For the purposes of (a) and (b), the European Parliament shall act by a majority 

of its component members, and the Council by a qualified majority. 

3. The adjective ‘delegated’ shall be inserted in the title of delegated acts. 

 

Article 291 

 

1. Member States shall adopt all measures of national law necessary to implement 

legally binding Union acts. 

2. Where uniform conditions for implementing legally binding Union acts are 

needed, those acts shall confer implementing powers on the Commission, or, 

in duly justified specific cases and in the cases provided for in Articles 24 and 

26 of the Treaty on European Union, on the Council. 

3. For the purposes of paragraph 2, the European Parliament and the Council, 

acting by means of regulations in accordance with the ordinary legislative pro-

cedure, shall lay down in advance the rules and general principles concerning 

mechanisms for control by Member States of the Commission's exercise of im-

plementing powers. 

4. The word ‘implementing’ shall be inserted in the title of implementing acts. 
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Article 292 

 

The Council shall adopt recommendations. It shall act on a proposal from the Com-

mission in all cases where the Treaties provide that it shall adopt acts on a proposal 

from the Commission. It shall act unanimously in those areas in which unanimity is 

required for the adoption of a Union act. The Commission, and the European Central 

Bank in the specific cases provided for in the Treaties, shall adopt recommendations. 

 

SECTION 2 

PROCEDURES FOR THE ADOPTION OF ACTS AND OTHER PROVISI-

ONS 

 

Article 293 

(ex Article 250 TEC) 

 

1. Where, pursuant to the Treaties, the Council acts on a proposal from the Com-

mission, it may amend that proposal only by acting unanimously, except in the 

cases referred to in paragraphs 10 and 13 of Article 294, in Articles 310, 312 

and 314 and in the second paragraph of Article 315. 

2. As long as the Council has not acted, the Commission may alter its proposal at 

any time during the procedures leading to the adoption of a Union act. 

 

Article 294 

(ex Article 251 TEC) 

 

1. Where reference is made in the Treaties to the ordinary legislative procedure 

for the adoption of an act, the following procedure shall apply. 

2. The Commission shall submit a proposal to the European Parliament and the 

Council. 

 

First reading 

 

3. The European Parliament shall adopt its position at first reading and commu-

nicate it to the Council. 

4. If the Council approves the European Parliament's position, the act concerned 

shall be adopted in the wording which corresponds to the position of the Euro-

pean Parliament. 

5. If the Council does not approve the European Parliament's position, it shall 

adopt its position at first reading and communicate it to the European Parlia-

ment. 

6. The Council shall inform the European Parliament fully of the reasons which 

led it to adopt its position at first reading. The Commission shall inform the 

European Parliament fully of its position. 
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Second reading 

 

7. If, within three months of such communication, the European Parliament: 

(a) approves the Council's position at first reading or has not taken a decision, 

the act concerned shall be deemed to have been adopted in the wording 

which corresponds to the position of the Council; 

(b) rejects, by a majority of its component members, the Council's position at 

first reading, the proposed act shall be deemed not to have been adopted; 

(c) proposes, by a majority of its component members, amendments to the 

Council's position at first reading, the text thus amended shall be for-

warded to the Council and to the Commission, which shall deliver an o-

pinion on those amendments. 

8. If, within three months of receiving the European Parliament's amendments, 

the Council, acting by a qualified majority: 

(a) approves all those amendments, the act in question shall be deemed to 

have been adopted; 

(b) does not approve all the amendments, the President of the Council, in ag-

reement with the President of the European Parliament, shall within six 

weeks convene a meeting of the Conciliation Committee. 

9. The Council shall act unanimously on the amendments on which the Commis-

sion has delivered a negative opinion. 

 

Conciliation 

 

10. The Conciliation Committee, which shall be composed of the members of the 

Council or their representatives and an equal number of members representing 

the European Parliament, shall have the task of reaching agreement on a joint 

text, by a qualified majority of the members of the Council or their representa-

tives and by a majority of the members representing the European Parliament 

within six weeks of its being convened, on the basis of the positions of the 

European Parliament and the Council at second reading. 

11. The Commission shall take part in the Conciliation Committee's proceedings 

and shall take all necessary initiatives with a view to reconciling the positions 

of the European Parliament and the Council. 

12. If, within six weeks of its being convened, the Conciliation Committee does 

not approve the joint text, the proposed act shall be deemed not to have been 

adopted. 

 

Third reading 

 

13. If, within that period, the Conciliation Committee approves a joint text, the 

European Parliament, acting by a majority of the votes cast, and the Council, 

acting by a qualified majority, shall each have a period of six weeks from that 
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approval in which to adopt the act in question in accordance with the joint text. 

If they fail to do so, the proposed act shall be deemed not to have been adopted. 

14. The periods of three months and six weeks referred to in this Article shall be 

extended by a maximum of one month and two weeks respectively at the initi-

ative of the European Parliament or the Council. 

 

Special provisions 

 

15. Where, in the cases provided for in the Treaties, a legislative act is submitted 

to the ordinary legislative procedure on the initiative of a group of Member 

States, on a recommendation by the European Central Bank, or at the request 

of the Court of Justice, paragraph 2, the second sentence of paragraph 6, and 

paragraph 9 shall not apply. 

In such cases, the European Parliament and the Council shall communicate the 

proposed act to the Commission with their positions at first and second rea-

dings. The European Parliament or the Council may request the opinion of the 

Commission throughout the procedure, which the Commission may also deli-

ver on its own initiative. It may also, if it deems it necessary, take part in the 

Conciliation Committee in accordance with paragraph 11. 

 

Article 295 

 

The European Parliament, the Council and the Commission shall consult each other 

and by common agreement make arrangements for their cooperation. To that end, 

they may, in compliance with the Treaties, conclude interinstitutional agreements 

which may be of a binding nature. 

 

Article 296 

(ex Article 253 TEC) 

 

Where the Treaties do not specify the type of act to be adopted, the institutions shall 

select it on a case-by-case basis, in compliance with the applicable procedures and 

with the principle of proportionality. 

Legal acts shall state the reasons on which they are based and shall refer to any 

proposals, initiatives, recommendations, requests or opinions required by the Trea-

ties. 

When considering draft legislative acts, the European Parliament and the Council 

shall refrain from adopting acts not provided for by the relevant legislative procedure 

in the area in question. 
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Article 297 

(ex Article 254 TEC) 

 

1. Legislative acts adopted under the ordinary legislative procedure shall be sig-

ned by the President of the European Parliament and by the President of the 

Council. 

Legislative acts adopted under a special legislative procedure shall be signed 

by the President of the institution which adopted them. 

Legislative acts shall be published in the Official Journal of the European 

Union. They shall enter into force on the date specified in them or, in the ab-

sence thereof, on the twentieth day following that of their publication. 

2. Non-legislative acts adopted in the form of regulations, directives or decisions, 

when the latter do not specify to whom they are addressed, shall be signed by 

the President of the institution which adopted them. 

Regulations and directives which are addressed to all Member States, as well 

as decisions which do not specify to whom they are addressed, shall be publi-

shed in the Official Journal of the European Union. They shall enter into force 

on the date specified in them or, in the absence thereof, on the twentieth day 

following that of their publication. 

Other directives, and decisions which specify to whom they are addressed, shall 

be notified to those to whom they are addressed and shall take effect upon such 

notification. 

 

Article 298 

 

1. In carrying out their missions, the institutions, bodies, offices and agencies of 

the Union shall have the support of an open, efficient and independent Euro-

pean administration. 

2. In compliance with the Staff Regulations and the Conditions of Employment 

adopted on the basis of Article 336, the European Parliament and the Council, 

acting by means of regulations in accordance with the ordinary legislative pro-

cedure, shall establish provisions to that end. 

 

Article 299 

(ex Article 256 TEC) 

 

Acts of the Council, the Commission or the European Central Bank which impose a 

pecuniary obligation on persons other than States, shall be enforceable. 

Enforcement shall be governed by the rules of civil procedure in force in the State 

in the territory of which it is carried out. The order for its enforcement shall be ap-

pended to the decision, without other formality than verification of the authenticity 

of the decision, by the national authority which the government of each Member 
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State shall designate for this purpose and shall make known to the Commission and 

to the Court of Justice of the European Union. 

When these formalities have been completed on application by the party concerned, 

the latter may proceed to enforcement in accordance with the national law, by brin-

ging the matter directly before the competent authority. 

Enforcement may be suspended only by a decision of the Court. However, the courts 

of the country concerned shall have jurisdiction over complaints that enforcement is 

being carried out in an irregular manner. 

 

CHAPTER 3 

THE UNION'S ADVISORY BODIES 

 

Article 300 

 

1. The European Parliament, the Council and the Commission shall be assisted 

by an Economic and Social Committee and a Committee of the Regions, exer-

cising advisory functions. 

2. The Economic and Social Committee shall consist of representatives of orga-

nisations of employers, of the employed, and of other parties representative of 

civil society, notably in socio-economic, civic, professional and cultural areas. 

3. The Committee of the Regions shall consist of representatives of regional and 

local bodies who either hold a regional or local authority electoral mandate or 

are politically accountable to an elected assembly. 

4. The members of the Economic and Social Committee and of the Committee of 

the Regions shall not be bound by any mandatory instructions. They shall be 

completely independent in the performance of their duties, in the Union's ge-

neral interest. 

5. The rules referred to in paragraphs 2 and 3 governing the nature of the compo-

sition of the Committees shall be reviewed at regular intervals by the Council 

to take account of economic, social and demographic developments within the 

Union. The Council, on a proposal from the Commission, shall adopt decisions 

to that end. 

 

SECTION 1 

THE ECONOMIC AND SOCIAL COMMITTEE 

 

Article 301 

(ex Article 258 TEC) 

 

The number of members of the Economic and Social Committee shall not exceed 

350. 

The Council, acting unanimously on a proposal from the Commission, shall adopt a 

decision determining the Committee's composition. 
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The Council shall determine the allowances of members of the Committee. 

 

Article 302 

(ex Article 259 TEC) 

 

1. The members of the Committee shall be appointed for five years The Council 

shall adopt the list of members drawn up in accordance with the proposals made 

by each Member State. The term of office of the members of the Committee 

shall be renewable. 

2. The Council shall act after consulting the Commission. It may obtain the o-

pinion of European bodies which are representative of the various economic 

and social sectors and of civil society to which the Union's activities are of 

concern. 

 

Article 303 

(ex Article 260 TEC) 

 

The Committee shall elect its chairman and officers from among its members for a 

term of two and a half years. 

It shall adopt its Rules of Procedure. 

The Committee shall be convened by its chairman at the request of the European 

Parliament, the Council or of the Commission. It may also meet on its own initiative. 

 

Article 304 

(ex Article 262 TEC) 

 

The Committee shall be consulted by the European Parliament, by the Council or by 

the Commission where the Treaties so provide. The Committee may be consulted by 

these institutions in all cases in which they consider it appropriate. It may issue an 

opinion on its own initiative in cases in which it considers such action appropriate. 

The European Parliament, the Council or the Commission shall, if it considers it 

necessary, set the Committee, for the submission of its opinion, a time limit which 

may not be less than one month from the date on which the chairman receives no-

tification to this effect. Upon expiry of the time limit, the absence of an opinion shall 

not prevent further action. 

The opinion of the Committee, together with a record of the proceedings, shall be 

forwarded to the European Parliament, to the Council and to the Commission. 
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SECTION 2 

THE COMMITTEE OF THE REGIONS 

 

Article 305 

(ex Article 263, second, third and fourth paragraphs, TEC) 

 

The number of members of the Committee of the Regions shall not exceed 350. 

The Council, acting unanimously on a proposal from the Commission, shall adopt a 

decision determining the Committee's composition. 

The members of the Committee and an equal number of alternate members shall be 

appointed for five years. Their term of office shall be renewable. The Council shall 

adopt the list of members and alternate members drawn up in accordance with the 

proposals made by each Member State. When the mandate referred to in Article 

300(3) on the basis of which they were proposed comes to an end, the term of office 

of members of the Committee shall terminate automatically and they shall then be 

replaced for the remainder of the said term of office in accordance with the same 

procedure. No member of the Committee shall at the same time be a Member of the 

European Parliament. 

 

Article 306 

(ex Article 264 TEC) 

 

The Committee of the Regions shall elect its chairman and officers from among its 

members for a term of two and a half years. 

It shall adopt its Rules of Procedure. 

The Committee shall be convened by its chairman at the request of the European 

Parliament, the Council or of the Commission. It may also meet on its own initiative. 

 

Article 307 

(ex Article 265 TEC) 

 

The Committee of the Regions shall be consulted by the European Parliament, by 

the Council or by the Commission where the Treaties so provide and in all other 

cases, in particular those which concern cross-border cooperation, in which one of 

these institutions considers it appropriate. 

The European Parliament, the Council or the Commission shall, if it considers it 

necessary, set the Committee, for the submission of its opinion, a time limit which 

may not be less than one month from the date on which the chairman receives no-

tification to this effect. Upon expiry of the time limit, the absence of an opinion shall 

not prevent further action. 

Where the Economic and Social Committee is consulted pursuant to Article 304, the 

Committee of the Regions shall be informed by the European Parliament, the Coun-

cil or the Commission of the request for an opinion. Where it considers that specific 
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regional interests are involved, the Committee of the Regions may issue an opinion 

on the matter. 

It may issue an opinion on its own initiative in cases in which it considers such action 

appropriate. 

The opinion of the Committee, together with a record of the proceedings, shall be 

forwarded to the European Parliament, to the Council and to the Commission. 

 

CHAPTER 4 

THE EUROPEAN INVESTMENT BANK 

 

Article 308 

(ex Article 266 TEC) 

 

The European Investment Bank shall have legal personality. 

The members of the European Investment Bank shall be the Member States. 

The Statute of the European Investment Bank is laid down in a Protocol annexed to 

the Treaties. The Council acting unanimously in accordance with a special legisla-

tive procedure, at the request of the European Investment Bank and after consulting 

the European Parliament and the Commission, or on a proposal from the Commis-

sion and after consulting the European Parliament and the European Investment 

Bank, may amend the Statute of the Bank. 

 

Article 309 

(ex Article 267 TEC) 

 

The task of the European Investment Bank shall be to contribute, by having recourse 

to the capital market and utilising its own resources, to the balanced and steady de-

velopment of the internal market in the interest of the Union. For this purpose the 

Bank shall, operating on a non-profit-making basis, grant loans and give guarantees 

which facilitate the financing of the following projects in all sectors of the economy: 

(a) projects for developing less-developed regions; 

(b) projects for modernising or converting undertakings or for developing 

fresh activities called for by the establishment or functioning of the inter-

nal market, where these projects are of such a size or nature that they 

cannot be entirely financed by the various means available in the indivi-

dual Member States; 

(c) projects of common interest to several Member States which are of such 

a size or nature that they cannot be entirely financed by the various means 

available in the individual Member States. 

In carrying out its task, the Bank shall facilitate the financing of investment pro-

grammes in conjunction with assistance from the Structural Funds and other Union 

Financial Instruments. 
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TITLE II 

FINANCIAL PROVISIONS 

 

Article 310 

(ex Article 268 TEC) 

 

1. All items of revenue and expenditure of the Union shall be included in esti-

mates to be drawn up for each financial year and shall be shown in the budget. 

The Union's annual budget shall be established by the European Parliament and 

the Council in accordance with Article 314. 

The revenue and expenditure shown in the budget shall be in balance. 

2. The expenditure shown in the budget shall be authorised for the annual budge-

tary period in accordance with the regulation referred to in Article 322. 

3. The implementation of expenditure shown in the budget shall require the prior 

adoption of a legally binding Union act providing a legal basis for its action 

and for the implementation of the corresponding expenditure in accordance 

with the regulation referred to in Article 322, except in cases for which that law 

provides. 

4. With a view to maintaining budgetary discipline, the Union shall not adopt any 

act which is likely to have appreciable implications for the budget without pro-

viding an assurance that the expenditure arising from such an act is capable of 

being financed within the limit of the Union's own resources and in compliance 

with the multiannual financial framework referred to in Article 312. 

5. The budget shall be implemented in accordance with the principle of sound 

financial management. Member States shall cooperate with the Union to ensure 

that the appropriations entered in the budget are used in accordance with this 

principle. 

6. The Union and the Member States, in accordance with Article 325, shall coun-

ter fraud and any other illegal activities affecting the financial interests of the 

Union. 

 

CHAPTER 1 

THE UNION'S OWN RESOURCES 

 

Article 311 

(ex Article 269 TEC) 

 

The Union shall provide itself with the means necessary to attain its objectives and 

carry through its policies. 

Without prejudice to other revenue, the budget shall be financed wholly from own 

resources. 

The Council, acting in accordance with a special legislative procedure, shall unani-

mously and after consulting the European Parliament adopt a decision laying down 
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the provisions relating to the system of own resources of the Union. In this context 

it may establish new categories of own resources or abolish an existing category. 

That decision shall not enter into force until it is approved by the Member States in 

accordance with their respective constitutional requirements. 

The Council, acting by means of regulations in accordance with a special legislative 

procedure, shall lay down implementing measures for the Union's own resources 

system in so far as this is provided for in the decision adopted on the basis of the 

third paragraph. The Council shall act after obtaining the consent of the European 

Parliament. 

 

CHAPTER 2 

THE MULTIANNUAL FINANCIAL FRAMEWORK 

 

Article 312 

 

1. The multiannual financial framework shall ensure that Union expenditure de-

velops in an orderly manner and within the limits of its own resources. 

It shall be established for a period of at least five years. 

The annual budget of the Union shall comply with the multiannual financial 

framework. 

2. The Council, acting in accordance with a special legislative procedure, shall 

adopt a regulation laying down the multiannual financial framework. The 

Council shall act unanimously after obtaining the consent of the European Par-

liament, which shall be given by a majority of its component members. 

The European Council may, unanimously, adopt a decision authorising the 

Council to act by a qualified majority when adopting the regulation referred to 

in the first subparagraph. 

3. The financial framework shall determine the amounts of the annual ceilings on 

commitment appropriations by category of expenditure and of the annual cei-

ling on payment appropriations. The categories of expenditure, limited in num-

ber, shall correspond to the Union's major sectors of activity. 

The financial framework shall lay down any other provisions required for the 

annual budgetary procedure to run smoothly. 

4. Where no Council regulation determining a new financial framework has been 

adopted by the end of the previous financial framework, the ceilings and other 

provisions corresponding to the last year of that framework shall be extended 

until such time as that act is adopted. 

5. Throughout the procedure leading to the adoption of the financial framework, 

the European Parliament, the Council and the Commission shall take any mea-

sure necessary to facilitate its adoption. 
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CHAPTER 3 

THE UNION'S ANNUAL BUDGET 

 

Article 313 

(ex Article 272(1), TEC) 

 

The financial year shall run from 1 January to 31 December. 

 

Article 314 

(ex Article 272(2) to (10), TEC) 

 

The European Parliament and the Council, acting in accordance with a special legis-

lative procedure, shall establish the Union's annual budget in accordance with the 

following provisions. 

1. With the exception of the European Central Bank, each institution shall, 

before 1 July, draw up estimates of its expenditure for the following fi-

nancial year. The Commission shall consolidate these estimates in a draft 

budget. which may contain different estimates. 

The draft budget shall contain an estimate of revenue and an estimate of 

expenditure. 

2. The Commission shall submit a proposal containing the draft budget to 

the European Parliament and to the Council not later than 1 September of 

the year preceding that in which the budget is to be implemented. 

The Commission may amend the draft budget during the procedure until 

such time as the Conciliation Committee, referred to in paragraph 5, is 

convened. 

3. The Council shall adopt its position on the draft budget and forward it to 

the European Parliament not later than 1 October of the year preceding 

that in which the budget is to be implemented. The Council shall inform 

the European Parliament in full of the reasons which led it to adopt its 

position. 

4. If, within forty-two days of such communication, the European Parlia-

ment: 

(a) approves the position of the Council, the budget shall be adopted; 

(b) has not taken a decision, the budget shall be deemed to have been 

adopted; 

(c) adopts amendments by a majority of its component members, the 

amended draft shall be forwarded to the Council and to the Commis-

sion. The President of the European Parliament, in agreement with 

the President of the Council, shall immediately convene a meeting 

of the Conciliation Committee. However, if within ten days of the 

draft being forwarded the Council informs the European Parliament 
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that it has approved all its amendments, the Conciliation Committee 

shall not meet. 

5. The Conciliation Committee, which shall be composed of the members 

of the Council or their representatives and an equal number of members 

representing the European Parliament, shall have the task of reaching ag-

reement on a joint text, by a qualified majority of the members of the 

Council or their representatives and by a majority of the representatives 

of the European Parliament within twenty-one days of its being convened, 

on the basis of the positions of the European Parliament and the Council. 

The Commission shall take part in the Conciliation Committee's procee-

dings and shall take all the necessary initiatives with a view to reconciling 

the positions of the European Parliament and the Council. 

6. If, within the twenty-one days referred to in paragraph 5, the Conciliation 

Committee agrees on a joint text, the European Parliament and the Coun-

cil shall each have a period of fourteen days from the date of that agree-

ment in which to approve the joint text. 

7. If, within the period of fourteen days referred to in paragraph 6: 

(a) the European Parliament and the Council both approve the joint text 

or fail to take a decision, or if one of these institutions approves the 

joint text while the other one fails to take a decision, the budget shall 

be deemed to be definitively adopted in accordance with the joint 

text; or 

(b) the European Parliament, acting by a majority of its component 

members, and the Council both reject the joint text, or if one of these 

institutions rejects the joint text while the other one fails to take a 

decision, a new draft budget shall be submitted by the Commission; 

or 

(c) the European Parliament, acting by a majority of its component 

members, rejects the joint text while the Council approves it, a new 

draft budget shall be submitted by the Commission; or 

(d) the European Parliament approves the joint text whilst the Council 

rejects it, the European Parliament may, within fourteen days from 

the date of the rejection by the Council and acting by a majority of 

its component members and three-fifths of the votes cast, decide to 

confirm all or some of the amendments referred to in paragraph 4(c). 

Where a European Parliament amendment is not confirmed, the po-

sition agreed in the Conciliation Committee on the budget heading 

which is the subject of the amendment shall be retained. The budget 

shall be deemed to be definitively adopted on this basis. 

8. If, within the twenty-one days referred to in paragraph 5, the Conciliation 

Committee does not agree on a joint text, a new draft budget shall be sub-

mitted by the Commission. 
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9. When the procedure provided for in this Article has been completed, the 

President of the European Parliament shall declare that the budget has 

been definitively adopted. 

10. Each institution shall exercise the powers conferred upon it under this Ar-

ticle in compliance with the Treaties and the acts adopted thereunder, with 

particular regard to the Union's own resources and the balance between 

revenue and expenditure. 

 

Article 315 

(ex Article 273 TEC) 

 

If, at the beginning of a financial year, the budget has not yet been definitively adop-

ted, a sum equivalent to not more than one twelfth of the budget appropriations for 

the preceding financial year may be spent each month in respect of any chapter of 

the budget in accordance with the provisions of the Regulations made pursuant to 

Article 322; that sum shall not, however, exceed one twelfth of the appropriations 

provided for in the same chapter of the draft budget. 

The Council on a proposal by the Commission, may, provided that the other condi-

tions laid down in the first paragraph are observed, authorise expenditure in excess 

of one twelfth in accordance with the regulations made pursuant to Article 322. The 

Council shall forward the decision immediately to the European Parliament. 

The decision referred to in the second paragraph shall lay down the necessary mea-

sures relating to resources to ensure application of this Article, in accordance with 

the acts referred to in Article 311. 

It shall enter into force thirty days following its adoption if the European Parliament, 

acting by a majority of its component Members, has not decided to reduce this ex-

penditure within that time-limit. 

 

Article 316 

(ex Article 271 TEC) 

 

In accordance with conditions to be laid down pursuant to Article 322, any approp-

riations, other than those relating to staff expenditure, that are unexpended at the end 

of the financial year may be carried forward to the next financial year only. 

Appropriations shall be classified under different chapters grouping items of expen-

diture according to their nature or purpose and subdivided in accordance with the 

regulations made pursuant to Article 322. 

The expenditure of the European Parliament, the European Council and the Council, 

the Commission and the Court of Justice of the European Union shall be set out in 

separate parts of the budget, without prejudice to special arrangements for certain 

common items of expenditure. 
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CHAPTER 4 

IMPLEMENTATION OF THE BUDGET AND DISCHARGE 

 

Article 317 

(ex Article 274 TEC) 

 

The Commission shall implement the budget in cooperation with the Member States, 

in accordance with the provisions of the regulations made pursuant to Article 322, 

on its own responsibility and within the limits of the appropriations, having regard 

to the principles of sound financial management. Member States shall cooperate with 

the Commission to ensure that the appropriations are used in accordance with the 

principles of sound financial management. 

The regulations shall lay down the control and audit obligations of the Member Sta-

tes in the implementation of the budget and the resulting responsibilities. They shall 

also lay down the responsibilities and detailed rules for each institution concerning 

its part in effecting its own expenditure. 

Within the budget, the Commission may, subject to the limits and conditions laid 

down in the regulations made pursuant to Article 322, transfer appropriations from 

one chapter to another or from one subdivision to another. 

 

Article 318 

(ex Article 275 TEC) 

 

The Commission shall submit annually to the European Parliament and to the Coun-

cil the accounts of the preceding financial year relating to the implementation of the 

budget. The Commission shall also forward to them a financial statement of the as-

sets and liabilities of the Union. 

The Commission shall also submit to the European Parliament and to the Council an 

evaluation report on the Union's finances based on the results achieved, in particular 

in relation to the indications given by the European Parliament and the Council pur-

suant to Article 319. 

 

Article 319 

(ex Article 276 TEC) 

 

1. The European Parliament, acting on a recommendation from the Council, shall 

give a discharge to the Commission in respect of the implementation of the 

budget. To this end, the Council and the European Parliament in turn shall exa-

mine the accounts, the financial statement and the evaluation report referred to 

in Article 318, the annual report by the Court of Auditors together with the 

replies of the institutions under audit to the observations of the Court of Audi-

tors, the statement of assurance referred to in Article 287(1), second subpara-

graph and any relevant special reports by the Court of Auditors. 
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2. Before giving a discharge to the Commission, or for any other purpose in 

connection with the exercise of its powers over the implementation of the 

budget, the European Parliament may ask to hear the Commission give evi-

dence with regard to the execution of expenditure or the operation of financial 

control systems. The Commission shall submit any necessary information to 

the European Parliament at the latter's request. 

3. The Commission shall take all appropriate steps to act on the observations in 

the decisions giving discharge and on other observations by the European Par-

liament relating to the execution of expenditure, as well as on comments ac-

companying the recommendations on discharge adopted by the Council. 

At the request of the European Parliament or the Council, the Commission shall 

report on the measures taken in the light of these observations and comments 

and in particular on the instructions given to the departments which are respon-

sible for the implementation of the budget. These reports shall also be for-

warded to the Court of Auditors. 

 

CHAPTER 5 

COMMON PROVISIONS 

 

Article 320 

(ex Article 277 TEC) 

 

The multiannual financial framework and the annual budget shall be drawn up in 

euro. 

 

Article 321 

(ex Article 278 TEC) 

 

The Commission may, provided it notifies the competent authorities of the Member 

States concerned, transfer into the currency of one of the Member States its holdings 

in the currency of another Member State, to the extent necessary to enable them to 

be used for purposes which come within the scope of the Treaties. The Commission 

shall as far as possible avoid making such transfers if it possesses cash or liquid 

assets in the currencies which it needs. 

The Commission shall deal with each Member State through the authority desig-

nated by the State concerned. In carrying out financial operations the Commission 

shall employ the services of the bank of issue of the Member State concerned or of 

any other financial institution approved by that State. 

 

 

 

 

 



Treaty on the Functioning of the European Union 

 268 

Article 322 

(ex Article 279 TEC) 

 

1. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, and after consulting the Court of Auditors, shall 

adopt by means of regulations: 

(a) the financial rules which determine in particular the procedure to be adop-

ted for establishing and implementing the budget and for presenting and 

auditing accounts; 

(b) rules providing for checks on the responsibility of financial actors, in par-

ticular authorising officers and accounting officers. 

2. The Council, acting on a proposal from the Commission and after consulting 

the European Parliament and the Court of Auditors, shall determine the me-

thods and procedure whereby the budget revenue provided under the arrange-

ments relating to the Union's own resources shall be made available to the 

Commission, and determine the measures to be applied, if need be, to meet 

cash requirements. 

 

Article 323 

 

The European Parliament, the Council and the Commission shall ensure that the fi-

nancial means are made available to allow the Union to fulfil its legal obligations in 

respect of third parties. 

 

Article 324 

 

Regular meetings between the Presidents of the European Parliament, the Council 

and the Commission shall be convened, on the initiative of the Commission, under 

the budgetary procedures referred to in this Title. The Presidents shall take all the 

necessary steps to promote consultation and the reconciliation of the positions of the 

institutions over which they preside in order to facilitate the implementation of this 

Title. 

 

CHAPTER 6 

COMBATTING FRAUD 

 

Article 325 

(ex Article 280 TEC) 

 

1. The Union and the Member States shall counter fraud and any other illegal 

activities affecting the financial interests of the Union through measures to be 

taken in accordance with this Article, which shall act as a deterrent and be such 
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as to afford effective protection in the Member States, and in all the Union's 

institutions, bodies, offices and agencies. 

2. Member States shall take the same measures to counter fraud affecting the fi-

nancial interests of the Union as they take to counter fraud affecting their own 

financial interests. 

3. Without prejudice to other provisions of the Treaties, the Member States shall 

coordinate their action aimed at protecting the financial interests of the Union 

against fraud. To this end they shall organise, together with the Commission, 

close and regular cooperation between the competent authorities. 

4. The European Parliament and the Council, acting in accordance with the ordi-

nary legislative procedure, after consulting the Court of Auditors, shall adopt 

the necessary measures in the fields of the prevention of and fight against fraud 

affecting the financial interests of the Union with a view to affording effective 

and equivalent protection in the Member States and in all the Union's instituti-

ons, bodies, offices and agencies. 

5. The Commission, in cooperation with Member States, shall each year submit 

to the European Parliament and to the Council a report on the measures taken 

for the implementation of this Article. 

 

TITLE III 

ENHANCED COOPERATION 

 

Article 326 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

Any enhanced cooperation shall comply with the Treaties and Union law. 

Such cooperation shall not undermine the internal market or economic, social and 

territorial cohesion. It shall not constitute a barrier to or discrimination in trade 

between Member States, nor shall it distort competition between them. 

 

Article 327 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

Any enhanced cooperation shall respect the competences, rights and obligations of 

those Member States which do not participate in it. Those Member States shall not 

impede its implementation by the participating Member States. 
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Article 328 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

1. When enhanced cooperation is being established, it shall be open to all Member 

States, subject to compliance with any conditions of participation laid down by 

the authorising decision. It shall also be open to them at any other time, subject 

to compliance with the acts already adopted within that framework, in addition 

to those conditions. 

The Commission and the Member States participating in enhanced cooperation 

shall ensure that they promote participation by as many Member States as pos-

sible. 

2. The Commission and, where appropriate, the High Representative of the Union 

for Foreign Affairs and Security Policy shall keep the European Parliament and 

the Council regularly informed regarding developments in enhanced coopera-

tion. 

 

Article 329 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

1. Member States which wish to establish enhanced cooperation between them-

selves in one of the areas covered by the Treaties, with the exception of fields 

of exclusive competence and the common foreign and security policy, shall 

address a request to the Commission, specifying the scope and objectives of 

the enhanced cooperation proposed. The Commission may submit a proposal 

to the Council to that effect. In the event of the Commission not submitting a 

proposal, it shall inform the Member States concerned of the reasons for not 

doing so. 

Authorisation to proceed with the enhanced cooperation referred to in the first 

subparagraph shall be granted by the Council, on a proposal from the Commis-

sion and after obtaining the consent of the European Parliament. 

2. The request of the Member States which wish to establish enhanced coopera-

tion between themselves within the framework of the common foreign and 

security policy shall be addressed to the Council. It shall be forwarded to the 

High Representative of the Union for Foreign Affairs and Security Policy, who 

shall give an opinion on whether the enhanced cooperation proposed is consis-

tent with the Union's common foreign and security policy, and to the Commis-

sion, which shall give its opinion in particular on whether the enhanced coope-

ration proposed is consistent with other Union policies. It shall also be for-

warded to the European Parliament for information. 

Authorisation to proceed with enhanced cooperation shall be granted by a de-

cision of the Council acting unanimously. 
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Article 330 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

All members of the Council may participate in its deliberations, but only members 

of the Council representing the Member States participating in enhanced cooperation 

shall take part in the vote. 

Unanimity shall be constituted by the votes of the representatives of the participating 

Member States only. 

A qualified majority shall be defined in accordance with Article 238(3). 

 

Article 331 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

1. Any Member State which wishes to participate in enhanced cooperation in pro-

gress in one of the areas referred to in Article 329(1) shall notify its intention 

to the Council and the Commission. 

The Commission shall, within four months of the date of receipt of the notifi-

cation, confirm the participation of the Member State concerned. It shall note 

where necessary that the conditions of participation have been fulfilled and 

shall adopt any transitional measures necessary with regard to the application 

of the acts already adopted within the framework of enhanced cooperation. 

However, if the Commission considers that the conditions of participation have 

not been fulfilled, it shall indicate the arrangements to be adopted to fulfil those 

conditions and shall set a deadline for re-examining the request. On the expiry 

of that deadline, it shall re-examine the request, in accordance with the proce-

dure set out in the second subparagraph. If the Commission considers that the 

conditions of participation have still not been met, the Member State concerned 

may refer the matter to the Council, which shall decide on the request. The 

Council shall act in accordance with Article 330. It may also adopt the transi-

tional measures referred to in the second subparagraph on a proposal from the 

Commission. 

2. Any Member State which wishes to participate in enhanced cooperation in pro-

gress in the framework of the common foreign and security policy shall notify 

its intention to the Council, the High Representative of the Union for Foreign 

Affairs and Security Policy and the Commission. 

The Council shall confirm the participation of the Member State concerned, 

after consulting the High Representative of the Union for Foreign Affairs and 

Security Policy and after noting, where necessary, that the conditions of parti-

cipation have been fulfilled. The Council, on a proposal from the High Re-

presentative, may also adopt any transitional measures necessary with regard 

to the application of the acts already adopted within the framework of enhanced 
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cooperation. However, if the Council considers that the conditions of partici-

pation have not been fulfilled, it shall indicate the arrangements to be adopted 

to fulfil those conditions and shall set a deadline for re-examining the request 

for participation. 

For the purposes of this paragraph, the Council shall act unanimously and in 

accordance with Article 330. 

 

Article 332 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

Expenditure resulting from implementation of enhanced cooperation, other than ad-

ministrative costs entailed for the institutions, shall be borne by the participating 

Member States, unless all members of the Council, acting unanimously after consul-

ting the European Parliament, decide otherwise. 

 

Article 333 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

1. Where a provision of the Treaties which may be applied in the context of en-

hanced cooperation stipulates that the Council shall act unanimously, the Coun-

cil, acting unanimously in accordance with the arrangements laid down in Ar-

ticle 330, may adopt a decision stipulating that it will act by a qualified majo-

rity. 

2. Where a provision of the Treaties which may be applied in the context of en-

hanced cooperation stipulates that the Council shall adopt acts under a special 

legislative procedure, the Council, acting unanimously in accordance with the 

arrangements laid down in Article 330, may adopt a decision stipulating that it 

will act under the ordinary legislative procedure. The Council shall act after 

consulting the European Parliament. 

3. Paragraphs 1 and 2 shall not apply to decisions having military or defence im-

plications. 

 

Article 334 

(ex Articles 27a to 27e, 40 to 40b and 43 to 45 TEU and ex Articles 11 and 

11a TEC) 

 

The Council and the Commission shall ensure the consistency of activities underta-

ken in the context of enhanced cooperation and the consistency of such activities 

with the policies of the Union, and shall cooperate to that end. 
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PART SEVEN 

GENERAL AND FINAL PROVISIONS 

 

Article 335 

(ex Article 282 TEC) 

 

In each of the Member States, the Union shall enjoy the most extensive legal capa-

city accorded to legal persons under their laws; it may, in particular, acquire or dis-

pose of movable and immovable property and may be a party to legal proceedings. 

To this end, the Union shall be represented by the Commission. However, the Union 

shall be represented by each of the institutions, by virtue of their administrative au-

tonomy, in matters relating to their respective operation. 

 

Article 336 

(ex Article 283 TEC) 

 

The European Parliament and the Council shall, acting by means of regulations in 

accordance with the ordinary legislative procedure and after consulting the other in-

stitutions concerned, lay down the Staff Regulations of Officials of the European 

Union and the Conditions of Employment of other servants of the Union. 

 

Article 337 

(ex Article 284 TEC) 

 

The Commission may, within the limits and under conditions laid down by the Coun-

cil acting by a simple majority in accordance with the provisions of the Treaties, 

collect any information and carry out any checks required for the performance of the 

tasks entrusted to it. 

 

Article 338 

(ex Article 285 TEC) 

 

1. Without prejudice to Article 5 of the Protocol on the Statute of the European 

System of Central Banks and of the European Central Bank, the European Par-

liament and the Council, acting in accordance with the ordinary legislative pro-

cedure, shall adopt measures for the production of statistics where necessary 

for the performance of the activities of the Union. 

2. The production of Union statistics shall conform to impartiality, reliability, ob-

jectivity, scientific independence, cost-effectiveness and statistical confidenti-

ality; it shall not entail excessive burdens on economic operators. 
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Article 339 

(ex Article 287 TEC) 

 

The members of the institutions of the Union, the members of committees, and the 

officials and other servants of the Union shall be required, even after their duties 

have ceased, not to disclose information of the kind covered by the obligation of 

professional secrecy, in particular information about undertakings, their business re-

lations or their cost components. 

 

Article 340 

(ex Article 288 TEC) 

 

The contractual liability of the Union shall be governed by the law applicable to the 

contract in question. 

In the case of non-contractual liability, the Union shall, in accordance with the ge-

neral principles common to the laws of the Member States, make good any damage 

caused by its institutions or by its servants in the performance of their duties. 

Notwithstanding the second paragraph, the European Central Bank shall, in ac-

cordance with the general principles common to the laws of the Member States, 

make good any damage caused by it or by its servants in the performance of their 

duties. 

The personal liability of its servants towards the Union shall be governed by the 

provisions laid down in their Staff Regulations or in the Conditions of Employment 

applicable to them. 

 

Article 341 

(ex Article 289 TEC) 

 

The seat of the institutions of the Union shall be determined by common accord of 

the governments of the Member States. 

 

Article 342 

(ex Article 290 TEC) 

 

The rules governing the languages of the institutions of the Union shall, without 

prejudice to the provisions contained in the Statute of the Court of Justice of the 

European Union, be determined by the Council, acting unanimously by means of 

regulations. 
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Article 343 

(ex Article 291 TEC) 

 

The Union shall enjoy in the territories of the Member States such privileges and 

immunities as are necessary for the performance of its tasks, under the conditions 

laid down in the Protocol of 8 April 1965 on the privileges and immunities of the 

European Union. The same shall apply to the European Central Bank and the Euro-

pean Investment Bank. 

 

Article 344 

(ex Article 292 TEC) 

 

Member States undertake not to submit a dispute concerning the interpretation or 

application of the Treaties to any method of settlement other than those provided for 

therein. 

 

Article 345 

(ex Article 295 TEC) 

 

The Treaties shall in no way prejudice the rules in Member States governing the 

system of property ownership. 

 

Article 346 

(ex Article 296 TEC) 

 

1. The provisions of the Treaties shall not preclude the application of the follo-

wing rules: 

(a) no Member State shall be obliged to supply information the disclosure of 

which it considers contrary to the essential interests of its security; 

(b) any Member State may take such measures as it considers necessary for 

the protection of the essential interests of its security which are connected 

with the production of or trade in arms, munitions and war material; such 

measures shall not adversely affect the conditions of competition in the 

internal market regarding products which are not intended for specifically 

military purposes. 

2. The Council may, acting unanimously on a proposal from the Commission, 

make changes to the list, which it drew up on 15 April 1958, of the products to 

which the provisions of paragraph 1(b) apply. 
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Article 347 

(ex Article 297 TEC) 

 

Member States shall consult each other with a view to taking together the steps nee-

ded to prevent the functioning of the internal market being affected by measures 

which a Member State may be called upon to take in the event of serious internal 

disturbances affecting the maintenance of law and order, in the event of war, serious 

international tension constituting a threat of war, or in order to carry out obligations 

it has accepted for the purpose of maintaining peace and international security. 

 

Article 348 

(ex Article 298 TEC) 

 

If measures taken in the circumstances referred to in Articles 346 and 347 have the 

effect of distorting the conditions of competition in the internal market, the Com-

mission shall, together with the State concerned, examine how these measures can 

be adjusted to the rules laid down in the Treaties. 

By way of derogation from the procedure laid down in Articles 258 and 259, the 

Commission or any Member State may bring the matter directly before the Court of 

Justice if it considers that another Member State is making improper use of the po-

wers provided for in Articles 346 and 347. The Court of Justice shall give its ruling 

in camera. 

 

Article 349 

(ex Article 299(2), second, third and fourth subparagraphs, TEC) 

 

Taking account of the structural social and economic situation of Guadeloupe, 

French Guiana, Martinique, Mayotte, Réunion, Saint-Martin, the Azores, Madeira 

and the Canary Islands, which is compounded by their remoteness, insularity, small 

size, difficult topography and climate, economic dependence on a few products, the 

permanence and combination of which severely restrain their development, the 

Council, on a proposal from the Commission and after consulting the European Par-

liament, shall adopt specific measures aimed, in particular, at laying down the con-

ditions of application of the Treaties to those regions, including common policies. 

Where the specific measures in question are adopted by the Council in accordance 

with a special legislative procedure, it shall also act on a proposal from the Commis-

sion and after consulting the European Parliament. 

The measures referred to in the first paragraph concern in particular areas such as 

customs and trade policies, fiscal policy, free zones, agriculture and fisheries poli-

cies, conditions for supply of raw materials and essential consumer goods, State aids 

and conditions of access to structural funds and to horizontal Union programmes. 

The Council shall adopt the measures referred to in the first paragraph taking into 

account the special characteristics and constraints of the outermost regions without 
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undermining the integrity and the coherence of the Union legal order, including the 

internal market and common policies. 

 

Article 350 

(ex Article 306 TEC) 

 

The provisions of the Treaties shall not preclude the existence or completion of re-

gional unions between Belgium and Luxembourg, or between Belgium, Luxem-

bourg and the Netherlands, to the extent that the objectives of these regional unions 

are not attained by application of the Treaties. 

 

Article 351 

(ex Article 307 TEC) 

 

The rights and obligations arising from agreements concluded before 1 January 1958 

or, for acceding States, before the date of their accession, between one or more Mem-

ber States on the one hand, and one or more third countries on the other, shall not be 

affected by the provisions of the Treaties. 

To the extent that such agreements are not compatible with the Treaties, the Member 

State or States concerned shall take all appropriate steps to eliminate the incompati-

bilities established. Member States shall, where necessary, assist each other to this 

end and shall, where appropriate, adopt a common attitude. 

In applying the agreements referred to in the first paragraph, Member States shall 

take into account the fact that the advantages accorded under the Treaties by each 

Member State form an integral part of the establishment of the Union and are thereby 

inseparably linked with the creation of common institutions, the conferring of po-

wers upon them and the granting of the same advantages by all the other Member 

States. 

 

Article 352 

(ex Article 308 TEC) 

 

1. If action by the Union should prove necessary, within the framework of the 

policies defined in the Treaties, to attain one of the objectives set out in the 

Treaties, and the Treaties have not provided the necessary powers, the Council, 

acting unanimously on a proposal from the Commission and after obtaining the 

consent of the European Parliament, shall adopt the appropriate measures. 

Where the measures in question are adopted by the Council in accordance with 

a special legislative procedure, it shall also act unanimously on a proposal from 

the Commission and after obtaining the consent of the European Parliament. 

2. Using the procedure for monitoring the subsidiarity principle referred to in Ar-

ticle 5(3) of the Treaty on European Union, the Commission shall draw national 

Parliaments' attention to proposals based on this Article. 



Treaty on the Functioning of the European Union 

 278 

3. Measures based on this Article shall not entail harmonisation of Member Sta-

tes' laws or regulations in cases where the Treaties exclude such harmonisation. 

4. This Article cannot serve as a basis for attaining objectives pertaining to the 

common foreign and security policy and any acts adopted pursuant to this Ar-

ticle shall respect the limits set out in Article 40, second paragraph, of the Tre-

aty on European Union. 

 

Article 353 

 

Article 48(7) of the Treaty on European Union shall not apply to the following Ar-

ticles: 

— Article 311, third and fourth paragraphs, 

— Article 312(2), first subparagraph, 

— Article 352, and 

— Article 354. 

 

Article 354 

(ex Article 309 TEC) 

 

For the purposes of Article 7 of the Treaty on European Union on the suspension of 

certain rights resulting from Union membership, the member of the European Coun-

cil or of the Council representing the Member State in question shall not take part in 

the vote and the Member State in question shall not be counted in the calculation of 

the one third or four fifths of Member States referred to in paragraphs 1 and 2 of that 

Article. Abstentions by members present in person or represented shall not prevent 

the adoption of decisions referred to in paragraph 2 of that Article. 

For the adoption of the decisions referred to in paragraphs 3 and 4 of Article 7 of the 

Treaty on European Union, a qualified majority shall be defined in accordance with 

Article 238(3)(b) of this Treaty. 

Where, following a decision to suspend voting rights adopted pursuant to paragraph 

3 of Article 7 of the Treaty on European Union, the Council acts by a qualified ma-

jority on the basis of a provision of the Treaties, that qualified majority shall be 

defined in accordance with Article 238(3)(b) of this Treaty, or, where the Council 

acts on a proposal from the Commission or from the High Representative of the 

Union for Foreign Affairs and Security Policy, in accordance with Article 238(3)(a). 

For the purposes of Article 7 of the Treaty on European Union, the European Parlia-

ment shall act by a two-thirds majority of the votes cast, representing the majority 

of its component Members. 
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Article 355 

(ex Article 299(2), first subparagraph, and Article 299(3) to (6) TEC) 

 

In addition to the provisions of Article 52 of the Treaty on European Union relating 

to the territorial scope of the Treaties, the following provisions shall apply: 

1. The provisions of the Treaties shall apply to Guadeloupe, French Guiana, 

Martinique, Mayotte, Réunion, Saint-Martin, the Azores, Madeira and 

the Canary Islands in accordance with Article 349. 

2. The special arrangements for association set out in Part Four shall apply 

to the overseas countries and territories listed in Annex II. 

The Treaties shall not apply to those overseas countries and territories 

having special relations with the United Kingdom of Great Britain and 

Northern Ireland which are not included in the aforementioned list. 

3. The provisions of the Treaties shall apply to the European territories for 

whose external relations a Member State is responsible. 

4. The provisions of the Treaties shall apply to the Åland Islands in ac-

cordance with the provisions set out in Protocol 2 to the Act concerning 

the conditions of accession of the Republic of Austria, the Republic of 

Finland and the Kingdom of Sweden. 

5. Notwithstanding Article 52 of the Treaty on European Union and para-

graphs 1 to 4 of this Article: 

(a) the Treaties shall not apply to the Faeroe Islands; 

(b) the Treaties shall not apply to the United Kingdom Sovereign Base 

Areas of Akrotiri and Dhekelia in Cyprus except to the extent neces-

sary to ensure the implementation of the arrangements set out in the 

Protocol on the Sovereign Base Areas of the United Kingdom of 

Great Britain and Northern Ireland in Cyprus annexed to the Act 

concerning the conditions of accession of the Czech Republic, the 

Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, 

the Republic of Lithuania, the Republic of Hungary, the Republic of 

Malta, the Republic of Poland, the Republic of Slovenia and the Slo-

vak Republic to the European Union and in accordance with the 

terms of that Protocol; 

(c) the Treaties shall apply to the Channel Islands and the Isle of Man 

only to the extent necessary to ensure the implementation of the ar-

rangements for those islands set out in the Treaty concerning the ac-

cession of new Member States to the European Economic Commu-

nity and to the European Atomic Energy Community signed on 22 

January 1972. 

6. The European Council may, on the initiative of the Member State con-

cerned, adopt a decision amending the status, with regard to the Union, of 
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a Danish, French or Netherlands country or territory referred to in para-

graphs 1 and 2. The European Council shall act unanimously after con-

sulting the Commission. 

 

Article 356 

(ex Article 312 TEC) 

 

This Treaty is concluded for an unlimited period. 

 

Article 357 

(ex Article 313 TEC) 

 

This Treaty shall be ratified by the High Contracting Parties in accordance with their 

respective constitutional requirements. The Instruments of ratification shall be de-

posited with the Government of the Italian Republic. 

This Treaty shall enter into force on the first day of the month following the deposit 

of the Instrument of ratification by the last signatory State to take this step. If, how-

ever, such deposit is made less than 15 days before the beginning of the following 

month, this Treaty shall not enter into force until the first day of the second month 

after the date of such deposit. 

 

Article 358 

 

The provisions of Article 55 of the Treaty on European Union shall apply to this 

Treaty. 

 

 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed this Tre-

aty. 

 

Done at Rome this twenty-fifth day of March in the year one thousand nine hundred 

and fifty-seven. 

 

(List of signatories not reproduced) 
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Declaration concerning primacy (No 17) 
 

 

 The Conference recalls that, in accordance with well settled case law of the Court 

of Justice of the European Union, the Treaties and the law adopted by the Union on 

the basis of the Treaties have primacy over the law of Member States, under the 

conditions laid down by the said case law.  

 

The Conference has also decided to attach as an Annex to this Final Act the Opinion 

of the Council Legal Service on the primacy of EC law as set out in 11197/07 (JUR 

260):  

 

"Opinion of the Council Legal Service 

 

of 22 June 2007 

  

It results from the case-law of the Court of Justice that primacy of EC law is a cor-

nerstone principle of Community law. According to the Court, this principle is inhe-

rent to the specific nature of the European Community. At the time of the first judg-

ment of this established case law (Costa/ENEL,15 July 1964, Case 6/6411) there was 

no mention of primacy in the treaty. It is still the case today. The fact that the prin-

ciple of primacy will not be included in the future treaty shall not in any way change 

the existence of the principle and the existing case-law of the Court of Justice. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
1  "It follows (…) that the law stemming from the treaty, an independent source of law, 

could not, because of its special and original nature, be overridden by domestic legal 

provisions, however framed, without being deprived of its character as Community law 

and without the legal basis of the Community itself being called into question." 
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PROTOCOL (No 27)  
 

ON THE INTERNAL MARKET AND COMPETITION 
 

THE HIGH CONTRACTING PARTIES,  

 

CONSIDERING that the internal market as set out in Article 3 of the Treaty on 

European Union includes a system ensuring that competition is not distorted,  

 

HAVE AGREED that:  

 

To this end, the Union shall, if necessary, take action under the provisions of the 

Treaties, including under Article 352 of the Treaty on the Functioning of the Euro-

pean Union.  

 

This protocol shall be annexed to the Treaty on European Union and to the Treaty 

on the Functioning of the European Union.
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Charter of Fundamental Rights of the European Union 

 
The European Parliament, the Council and the Commission solemnly proclaim the 

following text as the Charter of Fundamental Rights of the European Union. 

 

CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION 

 

The peoples of Europe, in creating an ever closer union among them, are resolved to 

share a peaceful future based on common values. 

 

Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, 

universal values of human dignity, freedom, equality and solidarity; it is based on 

the principles of democracy and the rule of law. It places the individual at the heart 

of its activities, by establishing the citizenship of the Union and by creating an area 

of freedom, security and justice. 

 

The Union contributes to the preservation and to the development of these common 

values while respecting the diversity of the cultures and traditions of the peoples of 

Europe as well as the national identities of the Member States and the organisation 

of their public authorities at national, regional and local levels; it seeks to promote 

balanced and sustainable development and ensures free movement of persons, ser-

vices, goods and capital, and the freedom of establishment. 

 

To this end, it is necessary to strengthen the protection of fundamental rights in the 

light of changes in society, social progress and scientific and technological develop-

ments by making those rights more visible in a Charter. 

 

This Charter reaffirms, with due regard for the powers and tasks of the Union and 

for the principle of subsidiarity, the rights as they result, in particular, from the con-

stitutional traditions and international obligations common to the Member States, 

the European Convention for the Protection of Human Rights and Fundamental 

Freedoms, the Social Charters adopted by the Union and by the Council of Europe 

and the case-law of the Court of Justice of the European Union and of the European 

Court of Human Rights. In this context the Charter will be interpreted by the courts 

of the Union and the Member States with due regard to the explanations prepared 

under the authority of the Praesidium of the Convention which drafted the Charter 

and updated under the responsibility of the Praesidium of the European Convention. 

 

Enjoyment of these rights entails responsibilities and duties with regard to other per-

sons, to the human community and to future generations. 
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The Union therefore recognises the rights, freedoms and principles set out hereafter. 

 

TITLE I 

DIGNITY 

 

Article 1 

Human dignity 

 

Human dignity is inviolable. It must be respected and protected. 

 

Article 2 

Right to life 

 

1. Everyone has the right to life. 

2. No one shall be condemned to the death penalty, or executed. 

 

Article 3 

Right to the integrity of the person 

 

1. Everyone has the right to respect for his or her physical and mental integrity. 

2. In the fields of medicine and biology, the following must be respected in par-

ticular: 

(a) the free and informed consent of the person concerned, according to the 

procedures laid down by law; 

(b) the prohibition of eugenic practices, in particular those aiming at the se-

lection of persons; 

(c) the prohibition on making the human body and its parts as such a source 

of financial gain; 

(d) the prohibition of the reproductive cloning of human beings. 

 

Article 4 

Prohibition of torture and inhuman or degrading treatment or punishment 

 

No one shall be subjected to torture or to inhuman or degrading treatment or punish-

ment. 

 

Article 5 

Prohibition of slavery and forced labour 

 

1. No one shall be held in slavery or servitude. 

2. No one shall be required to perform forced or compulsory labour. 

3. Trafficking in human beings is prohibited. 
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TITLE II 

FREEDOMS 

 

Article 6 

Right to liberty and security 

 

Everyone has the right to liberty and security of person. 

 

Article 7 

Respect for private and family life 

 

Everyone has the right to respect for his or her private and family life, home and 

communications. 

 

Article 8 

Protection of personal data 

 

1. Everyone has the right to the protection of personal data concerning him or her. 

2. Such data must be processed fairly for specified purposes and on the basis of 

the consent of the person concerned or some other legitimate basis laid down 

by law. Everyone has the right of access to data which has been collected con-

cerning him or her, and the right to have it rectified. 

3. Compliance with these rules shall be subject to control by an independent au-

thority. 

 

Article 9 

Right to marry and right to found a family 

 

The right to marry and the right to found a family shall be guaranteed in accordance 

with the national laws governing the exercise of these rights. 

 

Article 10 

Freedom of thought, conscience and religion 

 

1. Everyone has the right to freedom of thought, conscience and religion. This 

right includes freedom to change religion or belief and freedom, either alone or 

in community with others and in public or in private, to manifest religion or 

belief, in worship, teaching, practice and observance. 

2. The right to conscientious objection is recognised, in accordance with the na-

tional laws governing the exercise of this right. 
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Article 11 

Freedom of expression and information 

 

1. Everyone has the right to freedom of expression. This right shall include free-

dom to hold opinions and to receive and impart information and ideas without 

interference by public authority and regardless of frontiers. 

2. The freedom and pluralism of the media shall be respected. 

 

Article 12 

Freedom of assembly and of association 

 

1. Everyone has the right to freedom of peaceful assembly and to freedom of as-

sociation at all levels, in particular in political, trade union and civic matters, 

which implies the right of everyone to form and to join trade unions for the 

protection of his or her interests. 

2. Political parties at Union level contribute to expressing the political will of the 

citizens of the Union. 

 

Article 13 

Freedom of the arts and sciences 

 

The arts and scientific research shall be free of constraint. Academic freedom shall 

be respected. 

 

Article 14 

Right to education 

 

1. Everyone has the right to education and to have access to vocational and con-

tinuing training. 

2. This right includes the possibility to receive free compulsory education. 

3. The freedom to found educational establishments with due respect for demo-

cratic principles and the right of parents to ensure the education and teaching 

of their children in conformity with their religious, philosophical and pedagog-

ical convictions shall be respected, in accordance with the national laws gov-

erning the exercise of such freedom and right. 

 

Article 15 

Freedom to choose an occupation and right to engage in work 

 

1. Everyone has the right to engage in work and to pursue a freely chosen or ac-

cepted occupation. 
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2. Every citizen of the Union has the freedom to seek employment, to work, to 

exercise the right of establishment and to provide services in any Member 

State. 

3. Nationals of third countries who are authorised to work in the territories of the 

Member States are entitled to working conditions equivalent to those of citizens 

of the Union. 

 

Article 16 

Freedom to conduct a business 

 

The freedom to conduct a business in accordance with Union law and national laws 

and practices is recognised. 

 

Article 17 

Right to property 

 

1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully 

acquired possessions. No one may be deprived of his or her possessions, except 

in the public interest and in the cases and under the conditions provided for by 

law, subject to fair compensation being paid in good time for their loss. The 

use of property may be regulated by law in so far as is necessary for the general 

interest. 

2. Intellectual property shall be protected. 

 

Article 18 

Right to asylum 

 

The right to asylum shall be guaranteed with due respect for the rules of the Geneva 

Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status 

of refugees and in accordance with the Treaty on European Union and the Treaty on 

the Functioning of the European Union (hereinafter referred to as 'the Treaties'). 

 

Article 19 

Protection in the event of removal, expulsion or extradition 

 

1. Collective expulsions are prohibited. 

2. No one may be removed, expelled or extradited to a State where there is a se-

rious risk that he or she would be subjected to the death penalty, torture or other 

inhuman or degrading treatment or punishment. 

 

 

 

 



Charter of Fundamental Rights of the European Union 

 288 

TITLE III 

EQUALITY 

 

Article 20 

Equality before the law 

 

Everyone is equal before the law. 

 

Article 21 

Non-discrimination 

 

1. Any discrimination based on any ground such as sex, race, colour, ethnic or 

social origin, genetic features, language, religion or belief, political or any other 

opinion, membership of a national minority, property, birth, disability, age or 

sexual orientation shall be prohibited. 

2. Within the scope of application of the Treaties and without prejudice to any of 

their specific provisions, any discrimination on grounds of nationality shall be 

prohibited. 

 

Article 22 

Cultural, religious and linguistic diversity 

 

The Union shall respect cultural, religious and linguistic diversity. 

 

Article 23 

Equality between women and men 

 

Equality between women and men must be ensured in all areas, including employ-

ment, work and pay. 

The principle of equality shall not prevent the maintenance or adoption of measures 

providing for specific advantages in favour of the under-represented sex. 

 

Article 24 

The rights of the child 

 

1. Children shall have the right to such protection and care as is necessary for 

their well-being. They may express their views freely. Such views shall be 

taken into consideration on matters which concern them in accordance with 

their age and maturity. 

2. In all actions relating to children, whether taken by public authorities or private 

institutions, the child's best interests must be a primary consideration. 
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3. Every child shall have the right to maintain on a regular basis a personal rela-

tionship and direct contact with both his or her parents, unless that is contrary 

to his or her interests. 

 

Article 25 

The rights of the elderly 

 

The Union recognises and respects the rights of the elderly to lead a life of dignity 

and independence and to participate in social and cultural life. 

 

Article 26 

Integration of persons with disabilities 

 

The Union recognises and respects the right of persons with disabilities to benefit 

from measures designed to ensure their independence, social and occupational inte-

gration and participation in the life of the community. 

 

TITLE IV 

SOLIDARITY 

 

Article 27 

Workers' right to information and consultation within the undertaking 

 

Workers or their representatives must, at the appropriate levels, be guaranteed infor-

mation and consultation in good time in the cases and under the conditions provided 

for by Union law and national laws and practices. 

 

Article 28 

Right of collective bargaining and action 

 

Workers and employers, or their respective organisations, have, in accordance with 

Union law and national laws and practices, the right to negotiate and conclude col-

lective agreements at the appropriate levels and, in cases of conflicts of interest, to 

take collective action to defend their interests, including strike action. 

 

Article 29 

Right of access to placement services 

 

Everyone has the right of access to a free placement service. 
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Article 30 

Protection in the event of unjustified dismissal 

 

Every worker has the right to protection against unjustified dismissal, in accordance 

with Union law and national laws and practices. 

 

Article 31 

Fair and just working conditions 

 

1. Every worker has the right to working conditions which respect his or her 

health, safety and dignity. 

2. Every worker has the right to limitation of maximum working hours, to daily 

and weekly rest periods and to an annual period of paid leave. 

 

Article 32 

Prohibition of child labour and protection of young people at work 

 

The employment of children is prohibited. The minimum age of admission to em-

ployment may not be lower than the minimum school-leaving age, without prejudice 

to such rules as may be more favourable to young people and except for limited 

derogations. 

Young people admitted to work must have working conditions appropriate to their 

age and be protected against economic exploitation and any work likely to harm their 

safety, health or physical, mental, moral or social development or to interfere with 

their education. 

 

Article 33 

Family and professional life 

 

1. The family shall enjoy legal, economic and social protection. 

2. To reconcile family and professional life, everyone shall have the right to pro-

tection from dismissal for a reason connected with maternity and the right to 

paid maternity leave and to parental leave following the birth or adoption of a 

child. 

 

Article 34 

Social security and social assistance 

 

1. The Union recognises and respects the entitlement to social security benefits 

and social services providing protection in cases such as maternity, illness, in-

dustrial accidents, dependency or old age, and in the case of loss of employ-

ment, in accordance with the rules laid down by Union law and national laws 

and practices. 
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2. Everyone residing and moving legally within the European Union is entitled to 

social security benefits and social advantages in accordance with Union law 

and national laws and practices. 

3. In order to combat social exclusion and poverty, the Union recognises and re-

spects the right to social and housing assistance so as to ensure a decent exist-

ence for all those who lack sufficient resources, in accordance with the rules 

laid down by Union law and national laws and practices. 

 

Article 35 

Health care 

 

Everyone has the right of access to preventive health care and the right to benefit 

from medical treatment under the conditions established by national laws and prac-

tices. A high level of human health protection shall be ensured in the definition and 

implementation of all the Union's policies and activities. 

 

Article 36 

Access to services of general economic interest 

 

The Union recognises and respects access to services of general economic interest 

as provided for in national laws and practices, in accordance with the Treaties, in 

order to promote the social and territorial cohesion of the Union. 

 

Article 37 

Environmental protection 

 

A high level of environmental protection and the improvement of the quality of the 

environment must be integrated into the policies of the Union and ensured in accord-

ance with the principle of sustainable development. 

 

Article 38 

Consumer protection 

 

Union policies shall ensure a high level of consumer protection. 
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TITLE V 

CITIZENS' RIGHTS 

 

Article 39 

Right to vote and to stand as a candidate at elections to the European Parlia-

ment 

 

1. Every citizen of the Union has the right to vote and to stand as a candidate at 

elections to the European Parliament in the Member State in which he or she 

resides, under the same conditions as nationals of that State. 

2. Members of the European Parliament shall be elected by direct universal suf-

frage in a free and secret ballot. 

 

Article 40 

Right to vote and to stand as a candidate at municipal elections 

 

Every citizen of the Union has the right to vote and to stand as a candidate at munic-

ipal elections in the Member State in which he or she resides under the same condi-

tions as nationals of that State. 

 

Article 41 

Right to good administration 

 

1. Every person has the right to have his or her affairs handled impartially, fairly 

and within a reasonable time by the institutions, bodies, offices and agencies 

of the Union. 

2. This right includes: 

(a) the right of every person to be heard, before any individual measure which 

would affect him or her adversely is taken; 

(b) the right of every person to have access to his or her file, while respecting 

the legitimate interests of confidentiality and of professional and business 

secrecy; 

(c) the obligation of the administration to give reasons for its decisions. 

(d) Every person has the right to have the Union make good any damage 

caused by its institutions or by its servants in the performance of their 

duties, in accordance with the general principles common to the laws of 

the Member States. 

(e) Every person may write to the institutions of the Union in one of the lan-

guages of the Treaties and must have an answer in the same language. 
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Article 42 

Right of access to documents 

 

Any citizen of the Union, and any natural or legal person residing or having its reg-

istered office in a Member State, has a right of access to documents of the institu-

tions, bodies, offices and agencies of the Union, whatever their medium. 

 

Article 43 

European Ombudsman 

 

Any citizen of the Union and any natural or legal person residing or having its reg-

istered office in a Member State has the right to refer to the European Ombudsman 

cases of maladministration in the activities of the institutions, bodies, offices or 

agencies of the Union, with the exception of the Court of Justice of the European 

Union acting in its judicial role. 

 

Article 44 

Right to petition 

 

Any citizen of the Union and any natural or legal person residing or having its reg-

istered office in a Member State has the right to petition the European Parliament. 

 

Article 45 

Freedom of movement and of residence 

 

1. Every citizen of the Union has the right to move and reside freely within the 

territory of the Member States. 

2. Freedom of movement and residence may be granted, in accordance with the 

Treaties, to nationals of third countries legally resident in the territory of a 

Member State. 

 

Article 46 

Diplomatic and consular protection 

 

Every citizen of the Union shall, in the territory of a third country in which the Mem-

ber State of which he or she is a national is not represented, be entitled to protection 

by the diplomatic or consular authorities of any Member State, on the same condi-

tions as the nationals of that Member State. 
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TITLE VI 

JUSTICE 

 

Article 47 

Right to an effective remedy and to a fair trial 

 

Everyone whose rights and freedoms guaranteed by the law of the Union are violated 

has the right to an effective remedy before a tribunal in compliance with the condi-

tions laid down in this Article. 

Everyone is entitled to a fair and public hearing within a reasonable time by an in-

dependent and impartial tribunal previously established by law. Everyone shall have 

the possibility of being advised, defended and represented. 

Legal aid shall be made available to those who lack sufficient resources in so far as 

such aid is necessary to ensure effective access to justice. 

 

Article 48 

Presumption of innocence and right of defence 

 

1. Everyone who has been charged shall be presumed innocent until proved guilty 

according to law. 

2. Respect for the rights of the defence of anyone who has been charged shall be 

guaranteed. 

 

Article 49 

Principles of legality and proportionality of criminal offences and penalties 

 

1. No one shall be held guilty of any criminal offence on account of any act or 

omission which did not constitute a criminal offence under national law or in-

ternational law at the time when it was committed. Nor shall a heavier penalty 

be imposed than the one that was applicable at the time the criminal offence 

was committed. If, subsequent to the commission of a criminal offence, the law 

provides for a lighter penalty, that penalty shall be applicable. 

2. This Article shall not prejudice the trial and punishment of any person for any 

act or omission which, at the time when it was committed, was criminal ac-

cording to the general principles recognised by the community of nations. 

3. The severity of penalties must not be disproportionate to the criminal offence. 

 

 

 

 

 

 

 



Charter of Fundamental Rights of the European Union 

 295 

Article 50 

Right not to be tried or punished twice in criminal proceedings for the same 

criminal offence 

 

No one shall be liable to be tried or punished again in criminal proceedings for an 

offence for which he or she has already been finally acquitted or convicted within 

the Union in accordance with the law. 

 

TITLE VII 

GENERAL PROVISIONS GOVERNING THE INTERPRETATION AND 

APPLICATION OF THE CHARTER 

 

Article 51 

Field of application 

 

1. The provisions of this Charter are addressed to the institutions, bodies, offices 

and agencies of the Union with due regard for the principle of subsidiarity and 

to the Member States only when they are implementing Union law. They shall 

therefore respect the rights, observe the principles and promote the application 

thereof in accordance with their respective powers and respecting the limits of 

the powers of the Union as conferred on it in the Treaties. 

2. The Charter does not extend the field of application of Union law beyond the 

powers of the Union or establish any new power or task for the Union, or mod-

ify powers and tasks as defined in the Treaties. 

 

Article 52 

Scope and interpretation of rights and principles 

 

1. Any limitation on the exercise of the rights and freedoms recognised by this 

Charter must be provided for by law and respect the essence of those rights and 

freedoms. Subject to the principle of proportionality, limitations may be made 

only if they are necessary and genuinely meet objectives of general interest 

recognised by the Union or the need to protect the rights and freedoms of oth-

ers. 

2. Rights recognised by this Charter for which provision is made in the Treaties 

shall be exercised under the conditions and within the limits defined by those 

Treaties. 

3. In so far as this Charter contains rights which correspond to rights guaranteed 

by the Convention for the Protection of Human Rights and Fundamental Free-

doms, the meaning and scope of those rights shall be the same as those laid 

down by the said Convention. This provision shall not prevent Union law 

providing more extensive protection. 



Charter of Fundamental Rights of the European Union 

 296 

4. In so far as this Charter recognises fundamental rights as they result from the 

constitutional traditions common to the Member States, those rights shall be 

interpreted in harmony with those traditions. 

5. The provisions of this Charter which contain principles may be implemented 

by legislative and executive acts taken by institutions, bodies, offices and agen-

cies of the Union, and by acts of Member States when they are implementing 

Union law, in the exercise of their respective powers. They shall be judicially 

cognisable only in the interpretation of such acts and in the ruling on their le-

gality. 

6. Full account shall be taken of national laws and practices as specified in this 

Charter. 

7. The explanations drawn up as a way of providing guidance in the interpretation 

of this Charter shall be given due regard by the courts of the Union and of the 

Member States. 

 

Article 53 

Level of protection 

 

Nothing in this Charter shall be interpreted as restricting or adversely affecting hu-

man rights and fundamental freedoms as recognised, in their respective fields of ap-

plication, by Union law and international law and by international agreements to 

which the Union or all the Member States are party, including the European Con-

vention for the Protection of Human Rights and Fundamental Freedoms, and by the 

Member States' constitutions. 

 

Article 54 

Prohibition of abuse of rights 

 

Nothing in this Charter shall be interpreted as implying any right to engage in any 

activity or to perform any act aimed at the destruction of any of the rights and free-

doms recognised in this Charter or at their limitation to a greater extent than is pro-

vided for herein. 
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Regulation (EU) 2015/478 

of the European Parliament and of the Council 

 

of 11 March 2015 

 

on common rules for imports 

 
 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN 

UNION, 

 

Having regard to the Treaty on the Functioning of the European Union, and in par-

ticular Article 207(2) thereof, 

 

Having regard to the proposal from the European Commission, 

 

After transmission of the draft legislative act to the national parliaments, 

 

Having regard to the opinion of the European Economic and Social Committee1, 

 

Acting in accordance with the ordinary legislative procedure2, 

 

Whereas: 

 

(1) Council Regulation (EC) No 260/20093 has been substantially amended4. In 

the interests of clarity and rationality, that Regulation should be codified. 

 

(2) The common commercial policy should be based on uniform principles. 

 

(3) The European Community concluded the Agreement establishing the World 

Trade Organization (‘WTO’). Annex 1A to that Agreement contains, inter alia, 

the General Agreement on Tariffs and Trade 1994 (‘GATT 1994’) and an 

Agreement on Safeguards. 

 
1  Opinion of 10 December 2014 (not yet published in the Official Journal). 
2  Position of the European Parliament of 11 February 2015 (not yet published in the Offi-

cial Journal) and decision of the Council of 2 March 2015. 
3  Council Regulation (EC) No 260/2009 of 26 February 2009 on the common rules for 

imports (OJ L 84, 31.3.2009, p. 1). 
4  See Annex II. 
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(4) The Agreement on Safeguards meets the need to clarify and reinforce the dis-

ciplines of GATT 1994, and specifically those of Article XIX. That Agreement 

requires the elimination of safeguard measures which escape those rules, such 

as voluntary export restraints, orderly marketing arrangements and any other 

similar import or export arrangements. 

 

(5) The Agreement on Safeguards also covers coal and steel products. The com-

mon rules for imports, especially as regards safeguard measures, therefore also 

apply to those products without prejudice to any possible measures to apply an 

agreement specifically concerning coal and steel products. 

 

(6) The textile products covered by Council Regulation (EC) No 517/945 are sub-

ject to special treatment at Union and international level. They should therefore 

be excluded from the scope of this Regulation. 

 

(7) The Commission should be informed by the Member States of any danger cre-

ated by trends in imports which might call for Union surveillance or the appli-

cation of safeguard measures. 

 

(8) In such instances the Commission should examine the terms and conditions 

under which imports occur, the trend in imports, the various aspects of the eco-

nomic and trade situations and, where appropriate, the measures to be applied. 

 

(9) If prior Union surveillance is applied, release for free circulation of the prod-

ucts concerned should be made subject to presentation of a surveillance docu-

ment meeting uniform criteria. That document should, on simple application 

by the importer, be issued by the authorities of the Member States within a 

certain period but without the importer thereby acquiring any right to import. 

The surveillance document should therefore be valid only during such period 

as the import rules remain unchanged. 

 

(10) The Member States and the Commission should exchange the information re-

sulting from Union surveillance as fully as possible. 

 

(11) It falls to the Commission to adopt the safeguard measures required by the in-

terests of the Union. Those interests should be considered as a whole and 

should in particular encompass the interests of Union producers, users and con-

sumers. 

 
5  Council Regulation (EC) No 517/94 of 7 March 1994 on common rules for imports of 

textile products from certain third countries not covered by bilateral agreements, proto-

cols or other arrangements, or by other specific Community import rules (OJ L 67, 

10.3.1994, p. 1). 
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(12) Safeguard measures against a member of the WTO may be considered only if 

the product in question is imported into the Union in such greatly increased 

quantities and on such terms or conditions as to cause, or threaten to cause, 

serious injury to Union producers of like or directly competing products, unless 

international obligations permit derogation from this rule. 

 

(13) The terms ‘serious injury’, ‘threat of serious injury’ and ‘Union producers’ 

should be defined and precise criteria for determining injury should be laid 

down. 

 

(14) An investigation should precede the application of any safeguard measure, sub-

ject to the reservation that the Commission be allowed in urgent cases to apply 

provisional measures. 

 

(15) There should be detailed provisions on the opening of investigations, the 

checks and inspections required, access by exporter countries and interested 

parties to the information gathered, hearings for the parties involved and the 

opportunities for those parties to submit their views. 

 

(16) The provisions on investigations laid down in this Regulation are without prej-

udice to Union or national rules concerning professional secrecy. 

 

(17) It is also necessary to set time limits for the initiation of investigations and for 

determinations as to whether or not measures are appropriate, with a view to 

ensuring that such determinations are made quickly, in order to increase legal 

certainty for the economic operators concerned. 

 

(18) In cases in which safeguard measures take the form of a quota the level of the 

latter should be set in principle no lower than the average level of imports over 

a representative period of at least 3 years. 

 

(19) In cases in which a quota is allocated among supplier countries each country's 

quota may be determined by agreement with the countries themselves or by 

taking as a reference the level of imports over a representative period. Deroga-

tions from these rules should nevertheless be possible where there is serious 

injury and a disproportionate increase in imports, provided that due consulta-

tion under the auspices of the WTO Committee on Safeguards takes place. 

 

(20) The maximum duration of safeguard measures should be determined and spe-

cific provisions regarding extension, progressive liberalisation and reviews of 

such measures should be laid down. 
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(21) The circumstances in which products originating in a developing country 

which is a member of the WTO are to be exempt from safeguard measures 

should be established. 

 

(22) Surveillance or safeguard measures confined to one or more regions of the Un-

ion may prove more suitable than measures applying to the whole Union. How-

ever, such measures should be authorised only exceptionally and where no al-

ternative exists. It is necessary to ensure that such measures are temporary and 

cause the minimum of disruption to the operation of the internal market. 

 

(23) In the interests of uniformity in rules for imports, the formalities to be carried 

out by importers should be simple and identical regardless of the place where 

the goods clear customs. It is therefore desirable to provide that any formalities 

should be carried out using forms corresponding to the specimen annexed to 

this Regulation. 

 

(24) Surveillance documents issued in connection with Union surveillance 

measures should be valid throughout the Union irrespective of the Member 

State of issue. 

 

(25) The implementation of this Regulation requires uniform conditions for adopt-

ing provisional and definitive safeguard measures, and for the imposition of 

prior surveillance measures. Those measures should be adopted by the Com-

mission in accordance with Regulation (EU) No 182/2011 of the European Par-

liament and of the Council6. 

 

(26) The advisory procedure should be used for the adoption of surveillance and 

provisional measures given the effects of such measures and their sequential 

logic in relation to the adoption of definitive safeguard measures. Where a de-

lay in the imposition of measures would cause damage which would be difficult 

to repair, it is necessary to allow the Commission to adopt immediately appli-

cable provisional measures, 

 

HAVE ADOPTED THIS REGULATION: 

 

 

 

 

 
6  Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 

February 2011 laying down the rules and general principles concerning mechanisms for 

control by Member States of the Commission's exercise of implementing powers (OJ L 

55, 28.2.2011, p. 13). 
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CHAPTER I 

GENERAL PRINCIPLES 

 

Article 1 

 

1. This Regulation applies to imports of products originating in third countries, 

except for: 

(a) textile products subject to specific import rules under Regulation (EC) No 

517/94; 

(b) products originating in certain third countries listed in Council Regulation 

(EC) No 625/20097. 

2. The products referred to in paragraph 1 shall be freely imported into the Union 

and accordingly, without prejudice to the safeguard measures which may be 

taken under Chapter V, shall not be subject to any quantitative restrictions. 

 

CHAPTER II 

UNION INFORMATION AND CONSULTATION PROCEDURE 

 

Article 2 

 

Member States shall inform the Commission if trends in imports appear to call for 

surveillance or safeguard measures. This information shall contain the evidence 

available, as determined on the basis of the criteria laid down in Article 9. The Com-

mission shall immediately pass this information on to all the Member States. 

 

Article 3 

 

1. The Commission shall be assisted by a Committee on Safeguards. That Com-

mittee shall be a committee within the meaning of Regulation (EU) No 

182/2011. 

2. Where reference is made to this paragraph, Article 4 of Regulation (EU) No 

182/2011 shall apply. 

3. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 

182/2011 shall apply. 

4. Where reference is made to this paragraph, Article 8 of Regulation (EU) No 

182/2011, in conjunction with Article 5 thereof, shall apply. 

5. Pursuant to Article 3(5) of Regulation (EU) No 182/2011, where recourse is 

made to the written procedure for adopting definitive measures pursuant to Ar-

ticle 16 of this Regulation, such procedure shall be terminated without result 

where, within the time-limit set down by the chair, the chair so decides or a 

 
7  Council Regulation (EC) No 625/2009 of 7 July 2009 on common rules for imports 

from certain third countries (OJ L 185, 17.7.2009, p. 1). 
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majority of committee members as defined in Article 5(1) of Regulation (EU) 

No 182/2011 so request. Where recourse is made to the written procedure in 

other instances where there has been a discussion of the draft measure in the 

Committee, that procedure shall be terminated without result where, within the 

time-limit set down by the chair, the chair so decides or a simple majority of 

committee members so request. Where recourse is made to the written proce-

dure in other instances where there has not been a discussion of the draft meas-

ure in the Committee, that procedure shall be terminated without result where, 

within the time-limit set down by the chair, the chair so decides or at least a 

quarter of committee members so request. 

 

CHAPTER III 

UNION INVESTIGATION PROCEDURE 

 

Article 4 

 

1. Without prejudice to Article 7, the Union investigation procedure shall be im-

plemented before any safeguard measure is applied. 

2. Using as a basis the factors referred to in Article 9, the investigation shall seek 

to determine whether imports of the product in question are causing or threat-

ening to cause serious injury to the Union producers concerned. 

3. The following definitions shall apply: 

(a) ‘serious injury’ means a significant overall impairment in the position of 

Union producers; 

(b) ‘threat of serious injury’ means serious injury that is clearly imminent; 

(c) ‘Union producers’ means the producers as a whole of like or directly com-

peting products operating within the territory of the Union, or those whose 

collective output of like or directly competing products constitutes a ma-

jor proportion of the total Union production of those products. 

 

Article 5 

 

1. Where it is apparent to the Commission that there is sufficient evidence to jus-

tify the initiation of an investigation, the Commission shall initiate an investi-

gation within 1 month of the date of receipt of information from a Member 

State and publish a notice in the Official Journal of the European Union. That 

notice shall: 

(a) give a summary of the information received, and require that all relevant 

information is to be communicated to the Commission; 

(b) state the period within which interested parties may make known their 

views in writing and submit information, if such views and information 

are to be taken into account during the investigation; 
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(c) state the period within which interested parties may apply to be heard 

orally by the Commission in accordance with paragraph 4. 

The Commission shall commence the investigation, acting in cooperation with 

the Member States. 

The Commission shall provide information to the Member States concerning 

its analysis of the information normally within 21 days of the date on which 

the information is provided to the Commission. 

2. The Commission shall seek all information it deems necessary and, where it 

considers it appropriate, after having informed the Member States, endeavour 

to check that information with importers, traders, agents, producers, trade as-

sociations and organisations. 

The Commission shall be assisted in this task by staff of the Member State on 

whose territory those checks are being carried out, provided that that Member 

State so wishes. 

3. The Member States shall supply the Commission, at its request and following 

procedures laid down by it, with the information at their disposal on develop-

ments in the market of the product being investigated. 

4. Interested parties which have come forward pursuant to the first subparagraph 

of paragraph 1 and representatives of the exporting country may, upon written 

request, inspect all information made available to the Commission in connec-

tion with the investigation other than internal documents prepared by the au-

thorities of the Union or its Member States, provided that that information is 

relevant to the presentation of their case and not confidential within the mean-

ing of Article 8 and that it is used by the Commission in the investigation. 

Interested parties which have come forward may communicate their views on 

the information in question to the Commission. Those views may be taken into 

consideration where they are backed by sufficient evidence. 

5. The Commission may hear the interested parties. Such parties must be heard 

where they have made a written application within the period laid down in the 

notice published in the Official Journal of the European Union, showing that 

they are actually likely to be affected by the outcome of the investigation and 

that there are special reasons for them to be heard orally. 

6. When information is not supplied within the time limits set by this Regulation 

or by the Commission pursuant to this Regulation, or the investigation is sig-

nificantly impeded, findings may be made on the basis of the facts available. 

Where the Commission finds that any interested party or third party has sup-

plied it with false or misleading information, it shall disregard that information 

and may make use of facts available. 

7. Where it appears to the Commission that there is insufficient evidence to justify 

an investigation, it shall inform the Member States of its decision within 1 

month of the date of receipt of the information from the Member States. 
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Article 6 

 

1. At the end of the investigation, the Commission shall submit a report on the 

results to the Committee. 

2. Where the Commission considers, within 9 months of the initiation of the in-

vestigation, that no Union surveillance or safeguard measures are necessary, 

the investigation shall be terminated within a month. The Commission shall 

terminate the investigation in accordance with the advisory procedure referred 

to in Article 3(2). 

3. If the Commission considers that Union surveillance or safeguard measures are 

necessary, it shall take the necessary decisions in accordance with Chapters IV 

and V, no later than 9 months from the initiation of the investigation. In excep-

tional circumstances, this time limit may be extended by a further maximum 

period of 2 months; the Commission shall then publish a notice in the Official 

Journal of the European Union setting forth the duration of the extension and a 

summary of the reasons therefor. 

 

Article 7 

 

1. The provisions of this Chapter shall not preclude the use, at any time, of sur-

veillance measures in accordance with Articles 10 to 14 or provisional safe-

guard measures in accordance with Articles 15, 16 and 17. 

Provisional safeguard measures shall be applied: 

(a) in critical circumstances where delay would cause damage which would 

be difficult to repair, making immediate action necessary; and 

(b) where a preliminary determination provides clear evidence that increased 

imports have caused or are threatening to cause serious injury. 

The duration of such measures shall not exceed 200 days. 

2. Provisional safeguard measures shall take the form of an increase in the exist-

ing level of customs duty, whether the latter is zero or higher, if such action is 

likely to prevent or repair the serious injury. 

3. The Commission shall immediately conduct whatever investigation measures 

are still necessary. 

4. Should the provisional safeguard measures be repealed because no serious in-

jury or threat of serious injury exists, the customs duties collected as a result of 

the provisional measures shall be automatically refunded as soon as possible. 

The procedure laid down in Article 235 et seq. of Council Regulation (EEC) 

No 2913/928 shall apply. 

 

 

 
8  Council Regulation (EEC) No 2913/92 of 12 October 1992 establishing the Community 

Customs Code (OJ L 302, 19.10.1992, p. 1). 
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Article 8 

 

1. Information received pursuant to this Regulation shall be used only for the pur-

pose for which it was requested. 

2. The Commission and the Member States, including the officials of either, shall 

not reveal any information of a confidential nature received pursuant to this 

Regulation, or any information provided on a confidential basis, without spe-

cific permission from the supplier of such information. 

3. Each request for confidentiality shall state the reasons why the information is 

confidential. 

However, if it appears that a request for confidentiality is unjustified and if the 

supplier of the information wishes neither to make it public nor to authorise its 

disclosure in general terms or in the form of a summary, the information con-

cerned may be disregarded. 

4. Information shall in any case be considered to be confidential if its disclosure 

is likely to have a significantly adverse effect upon the supplier or the source 

of such information. 

5. Paragraphs 1 to 4 shall not preclude reference by the Union authorities to gen-

eral information and in particular to reasons on which decisions taken pursuant 

to this Regulation are based. Those authorities shall, however, take into account 

the legitimate interest of legal and natural persons concerned that their business 

secrets should not be divulged. 

 

Article 9 

 

1. Examination of the trend in imports, of the conditions in which they take place 

and of serious injury or threat of serious injury to Union producers resulting 

from such imports shall cover in particular the following factors: 

(a) the volume of imports, in particular where there has been a significant 

increase, either in absolute terms or relative to production or consumption 

in the Union; 

(b) the price of imports, in particular where there has been a significant price 

undercutting as compared with the price of a like product in the Union; 

(c) the consequent impact on Union producers as indicated by trends in cer-

tain economic factors such as: 

— production, 

— capacity utilisation, 

— stocks, 

— sales, 

— market share, 

— prices (i.e. depression of prices or prevention of price increases 

which would normally have occurred), 

— profits, 
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— return on capital employed, 

— cash flow, 

— employment; 

(d) factors other than trends in imports which are causing or may have caused 

injury to the Union producers concerned. 

2. Where a threat of serious injury is alleged, the Commission shall also examine 

whether it is clearly foreseeable that a particular situation is likely to develop 

into actual injury. 

In this regard account may be taken of factors such as: 

(a) the rate of increase of the exports to the Union; 

(b) the export capacity in the country of origin or export, as it stands or is 

likely to be in the foreseeable future, and the likelihood that that capacity 

will be used to export to the Union. 

 

CHAPTER IV 

SURVEILLANCE 

 

Article 10 

 

1. Where the trend in imports of a product originating in a third country covered 

by this Regulation threatens to cause injury to Union producers, and where the 

interests of the Union so require, import of that product may be subject, as 

appropriate, to: 

(a) retrospective Union surveillance carried out in accordance with the pro-

visions laid down in the decision referred to in paragraph 2; 

(b) prior Union surveillance carried out in accordance with Article 11. 

2. The decision to impose surveillance shall be taken by the Commission by 

means of implementing acts in accordance with the advisory procedure referred 

to in Article 3(2). 

3. The surveillance measures shall have a limited period of validity. Unless oth-

erwise provided, they shall cease to be valid at the end of the second 6-month 

period following the 6 months in which the measures were introduced. 

 

Article 11 

 

1. Products under prior Union surveillance may be put into free circulation only 

on production of a surveillance document. Such document shall be issued by 

the competent authority designated by Member States, free of charge, for any 

quantity requested and within a maximum of 5 working days of receipt by the 

national competent authority of an application by any Union importer, regard-

less of his place of business in the Union. This application shall be deemed to 

have been received by the national competent authority no later than 3 working 

days after submission, unless it is proved otherwise. 
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2. The surveillance document shall be made out on a form corresponding to the 

model in Annex I. 

Except where the decision to impose surveillance provides otherwise, the im-

porter's application for surveillance documents shall contain only the follow-

ing: 

(a) the full name and address of the applicant (including telephone and fax 

numbers and any number identifying the applicant to the competent na-

tional authority), plus the applicant's VAT registration number if he is 

liable for VAT; 

(b) where appropriate, the full name and address of the declarant or of any 

representative appointed by the applicant (including telephone and fax 

numbers); 

(c) a description of the goods giving their: 

— trade name, 

— combined nomenclature code, 

— place of origin and place of consignment; 

(d) the quantity declared, in kilograms and, where appropriate, any other ad-

ditional unit (pairs, items, etc.); 

(e) the value of the goods, cif at Union frontier, in euro; 

(f) the following statement, dated and signed by the applicant, with the ap-

plicant's name spelt out in capital letters: 

‘I, the undersigned, certify that the information provided in this applica-

tion is true and given in good faith, and that I am established in the Union.’ 

3. The surveillance document shall be valid throughout the Union, regardless of 

the Member State of issue. 

4. A finding that the unit price at which the transaction is effected exceeds that 

indicated in the surveillance document by less than 5 % or that the total value 

or quantity of the products presented for import exceeds the value or quantity 

given in the surveillance document by less than 5 % shall not preclude the re-

lease for free circulation of the product in question. The Commission, having 

heard the opinions expressed in the Committee and taking account of the nature 

of the products and other special features of the transactions concerned, may 

fix a different percentage, which, however, should not normally exceed 10 %. 

5. Surveillance documents may be used only for such time as arrangements for 

liberalisation of imports remain in force in respect of the transactions con-

cerned. Such surveillance documents may not in any event be used beyond the 

expiry of a period which shall be laid down at the same time and by means of 

the same procedure as the imposition of surveillance, and shall take account of 

the nature of the products and other special features of the transactions. 

6. Where the decision taken pursuant to Article 10 so requires, the origin of prod-

ucts under Union surveillance must be proved by a certificate of origin. This 

paragraph shall not affect other provisions concerning the production of any 

such certificate. 
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7. Where the product under prior Union surveillance is subject to regional safe-

guard measures in a Member State, the import authorisation granted by that 

Member State may replace the surveillance document. 

8. Surveillance document forms and extracts thereof shall be drawn up in dupli-

cate, one copy, marked ‘Holder's copy’ and bearing the number 1, to be issued 

to the applicant, and the other, marked ‘Copy for the competent authority’ and 

bearing the number 2, to be kept by the authority issuing the document. For 

administrative purposes the competent authority may add supplementary cop-

ies to form 2. 

9. Forms shall be printed on white paper free of mechanical pulp, dressed for 

writing and weighing between 55 g and 65 g per square metre. Their size shall 

be 210 mm × 297 mm; the type space between the lines shall be 4,24 mm (one 

sixth of an inch); the layout of the forms shall be followed precisely. Both sides 

of copy No 1, which is the surveillance document itself, shall in addition have 

a yellow printed guilloche pattern background so as to reveal any falsification 

by mechanical or chemical means. 

10. Member States shall be responsible for having the forms printed. The forms 

may also be printed by printers appointed by the Member State in which they 

are established. In the latter case, reference to the appointment by the Member 

State must appear on each form. Each form shall bear an indication of the print-

er's name and address or a mark enabling the printer to be identified. 

 

Article 12 

 

Where the import of a product has not been made subject to prior Union surveillance, 

the Commission, in accordance with Article 17, may introduce surveillance confined 

to imports into one or more regions of the Union. The Commission shall provide 

information to the Member States once it decides to introduce surveillance. 

 

Article 13 

 

1. Products under regional surveillance may be put into free circulation in the 

region concerned only on production of a surveillance document. Such docu-

ment shall be issued by the competent authority designated by the Member 

State(s) concerned, free of charge, for any quantity requested and within a max-

imum of 5 working days of receipt by the national competent authority of an 

application by any Union importer, regardless of his place of business in the 

Union. This application shall be deemed to have been received by the national 

competent authority no later than 3 working days after submission, unless it is 

proved otherwise. Surveillance documents may be used only for such time as 

arrangements for imports remain liberalised in respect of the transactions con-

cerned. 

2. Article 11(2) shall apply. 
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Article 14 

 

1. Member States shall communicate to the Commission within the first 10 days 

of each month in the case of Union or regional surveillance: 

(a) in the case of prior surveillance, details of the sums of money (calculated 

on the basis of cif prices) and quantities of goods in respect of which sur-

veillance documents were issued during the preceding period; 

(b) in every case, details of imports during the period preceding the period 

referred to in point (a). 

The information supplied by Member States shall be broken down by product 

and by country. 

Different provisions may be laid down at the same time and by the same pro-

cedure as the surveillance arrangements. 

2. Where the nature of the products or special circumstances so require, the Com-

mission may, at the request of a Member State or on its own initiative, amend 

the timetables for submitting this information. 

3. The Commission shall inform the Member States accordingly. 

 

CHAPTER V 

SAFEGUARD MEASURES 

 

Article 15 

 

1. Where a product is imported into the Union in such greatly increased quantities 

and/or on such terms or conditions as to cause, or threaten to cause, serious 

injury to Union producers, the Commission, in order to safeguard the interests 

of the Union, may, acting at the request of a Member State or on its own initi-

ative: 

(a) limit the period of validity of surveillance documents within the meaning 

of Article 11 to be issued after the entry into force of this measure; 

(b) alter the import rules for the product in question by making its release for 

free circulation conditional on production of an import authorisation, the 

granting of which shall be governed by such provisions and subject to 

such limits as the Commission shall lay down. 

The measures referred to in points (a) and (b) shall take effect immediately. 

2. As regards members of the WTO, the measures referred to in paragraph 1 shall 

be taken only when the two conditions indicated in the first subparagraph of 

that paragraph are met. 

3. If establishing a quota, account shall be taken in particular of: 

(a) the desirability of maintaining, as far as possible, traditional trade flows; 

(b) the volume of goods exported under contracts concluded on normal terms 

and conditions before the entry into force of a safeguard measure within 
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the meaning of this Chapter, where such contracts have been notified to 

the Commission by the Member State concerned; 

(c) the need to avoid jeopardising the achievement of the aim pursued in es-

tablishing the quota. 

Any quota shall not be set lower than the average level of imports over the last 

3 representative years for which statistics are available unless a different level 

is necessary to prevent or remedy serious injury. 

4. In cases in which a quota is allocated among supplier countries, allocation may 

be agreed with those of them having a substantial interest in supplying the 

product concerned for import into the Union. 

Failing this, the quota shall be allocated among the supplier countries in pro-

portion to their share of imports into the Union of the product concerned during 

a previous representative period, due account being taken of any specific fac-

tors which may have affected or may be affecting the trade in the product. 

Provided that its obligation to see that consultations are conducted under the 

auspices of the WTO Committee on Safeguards is not disregarded, the Union 

may nevertheless depart from this method of allocation in the case of serious 

injury if imports originating in one or more supplier countries have increased 

in disproportionate percentage in relation to the total increase of imports of the 

product concerned over a previous representative period. 

5. The measures referred to in this Article shall apply to every product which is 

put into free circulation after their entry into force. In accordance with Article 

17 they may be confined to one or more regions of the Union. 

However, such measures shall not prevent the release for free circulation of 

products already on their way to the Union provided that the destination of such 

products cannot be changed and that those products which, pursuant to Articles 

10 and 11, may be put into free circulation only on production of a surveillance 

document are in fact accompanied by such a document. 

6. Where intervention by the Commission has been requested by a Member State, 

the Commission, acting in accordance with the examination procedure referred 

to in Article 3(3), or, in cases of urgency, in accordance with Article 3(4), shall 

take a decision within a maximum of 5 working days of the date of receipt of 

such a request. 

 

Article 16 

 

Where the interests of the Union so require, the Commission, acting in accordance 

with the examination procedure referred to in Article 3(3) and the terms of Chapter 

III, may adopt appropriate measures to prevent a product being imported into the 

Union in such greatly increased quantities and/or on such terms or conditions as to 

cause, or threaten to cause, serious injury to Union producers of like or directly com-

peting products. 

Article 15(2) to (5) shall apply. 
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Article 17 

 

Where it emerges, primarily on the basis of the factors referred to in Article 9, that 

the conditions laid down for the adoption of measures pursuant to Articles 10 and 

15 are met in one or more regions of the Union, the Commission, after having ex-

amined alternative solutions, may exceptionally authorise the application of surveil-

lance or safeguard measures limited to the region(s) concerned if it considers that 

such measures applied at that level are more appropriate than measures applied 

throughout the Union. 

These measures must be temporary and must disrupt the operation of the internal 

market as little as possible. 

The measures shall be adopted in accordance with the provisions laid down in Arti-

cles 10 and 15. 

 

Article 18 

 

No safeguard measure may be applied to a product originating in a developing coun-

try member of the WTO as long as that country's share of Union imports of the 

product concerned does not exceed 3 %, provided that developing country members 

of the WTO with less than a 3 % import share collectively account for not more than 

9 % of total Union imports of the product concerned. 

 

Article 19 

 

1. The duration of safeguard measures must be limited to the period of time nec-

essary to prevent or remedy serious injury and to facilitate adjustment on the 

part of Union producers. The period must not exceed 4 years, including the 

duration of any provisional measure. 

2. Such initial period may be extended, except in the case of the measures referred 

to in the third subparagraph of Article 15(4) provided it is determined that: 

(a) the safeguard measure continues to be necessary to prevent or remedy 

serious injury; 

(b) there is evidence that Union producers are adjusting. 

3. Extensions shall be adopted in accordance with the terms of Chapter III and 

using the same procedures as the initial measures. A measure so extended shall 

not be more restrictive than it was at the end of the initial period. 

4. If the duration of the measure exceeds 1 year, the measure must be progres-

sively liberalised at regular intervals during the period of application, including 

the period of extension. 

5. The total period of application of a safeguard measure, including the period of 

application of any provisional measures, the initial period of application and 

any prorogation thereof, may not exceed 8 years. 
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Article 20 

 

1. While any surveillance or safeguard measure applied in accordance with Chap-

ters IV and V is in operation, the Commission may, either at the request of a 

Member State or on its own initiative, and no later than the mid-point of the 

period of application of measures of a duration exceeding 3 years: 

(a) examine the effects of the measure; 

(b) determine whether and in what manner it is appropriate to accelerate the 

pace of liberalisation; 

(c) ascertain whether application of the measure is still necessary. 

Where the Commission considers that the application of the measure is still 

necessary, it shall inform the Member States accordingly. 

2. Where the Commission considers that any surveillance or safeguard measure 

referred to in Articles 10, 12, 15, 16 and 17 should be revoked or amended, it 

shall, acting in accordance with the examination procedure referred to in Arti-

cle 3(3), revoke or amend the measure. 

Where the decision relates to regional surveillance measures, it shall apply 

from the sixth day following that of its publication in the Official Journal of 

the European Union. 

 

Article 21 

 

1. Where imports of a product have already been subject to a safeguard measure, 

no further measure shall be applied to that product until a period equal to the 

duration of the previous measure has elapsed. Such period shall not be less than 

2 years. 

2. Notwithstanding paragraph 1, a safeguard measure of 180 days or less may be 

re-imposed for a product if: 

(a) at least 1 year has elapsed since the date of introduction of a safeguard 

measure on the import of that product; and 

(b) such a safeguard measure has not been applied to the same product more 

than twice in the 5-year period immediately preceding the date of intro-

duction of the measure. 

 

CHAPTER VI 

FINAL PROVISIONS 

 

Article 22 

 

Where the interests of the Union so require, the Commission, acting in accordance 

with the examination procedure referred to in Article 3(3), may adopt appropriate 

measures implementing legislative acts to allow the rights and obligations of the 
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Union or of all the Member States, in particular those relating to trade in commodi-

ties, to be exercised and fulfilled at international level. 

 

Article 23 

 

The Commission shall include information on the implementation of this Regulation 

in its annual report on the application and implementation of trade defence measures 

presented to the European Parliament and to the Council pursuant to Article 22a of 

Council Regulation (EC) No 1225/20099. 

 

Article 24 

 

1. This Regulation shall not preclude the fulfilment of obligations arising from 

special rules contained in agreements concluded between the Union and third 

countries. 

2. Without prejudice to other Union provisions, this Regulation shall not preclude 

the adoption or application by Member States of: 

(a) prohibitions, quantitative restrictions or surveillance measures on grounds 

of public morality, public policy or public security, the protection of 

health and life of humans, animals or plants, the protection of national 

treasures possessing artistic, historic or archaeological value, or the pro-

tection of industrial and commercial property; 

(b) special formalities concerning foreign exchange; 

(c) formalities introduced pursuant to international agreements in accordance 

with the Treaty on the Functioning of the European Union. 

The Member States shall inform the Commission of the measures or formalities 

they intend to introduce or amend in accordance with the first subparagraph. 

In the event of extreme urgency, the national measures or formalities in ques-

tion shall be communicated to the Commission immediately upon their adop-

tion. 

 

Article 25 

 

1. This Regulation shall be without prejudice to the operation of the instruments 

establishing the common organisation of agricultural markets or of Union or 

national administrative provisions derived therefrom or of the specific instru-

ments applicable to goods resulting from the processing of agricultural prod-

ucts. It shall operate by way of complement to those instruments. 

 
9  Council Regulation (EC) No 1225/2009 of 30 November 2009 on protection against 

dumped imports from countries not members of the European Community (OJ L 343, 

22.12.2009, p. 51). 
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2. In the case of products covered by the instruments referred to in paragraph 1, 

Articles 10 to 14 and Article 21 shall not apply to those in respect of which the 

Union rules on trade with third countries require the production of a licence or 

other import document. 

Articles 15, 17 and 20 to 24 shall not apply to those products in respect of 

which such rules provide for the application of quantitative import restrictions. 

 

Article 26 

 

Regulation (EC) No 260/2009 is repealed. 

References to the repealed Regulation shall be construed as references to this Regu-

lation and shall be read in accordance with the correlation table in Annex III. 

 

Article 27 

 

This Regulation shall enter into force on the twentieth day following that of its pub-

lication in the Official Journal of the European Union. 

 

 

This Regulation shall be binding in its entirety and directly applicable in all Member 

States. 

 

Done at Strasbourg, 11 March 2015. 

 

 

For the European Parliament 

 

The President 

 

 

M. SCHULZ 

 

 

For the Council 

 

The President 

 

 

Z. KALNIŅA-LUKAŠEVICA 

 

 

 

[…] 
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Statute of the International Court of Justice  

(Extract) 
 

 

TABLE OF CONTENTS 

 

CHAPTER I: ORGANIZATION OF THE COURT (Articles 2 - 33) 

CHAPTER II: COMPETENCE OF THE COURT (Articles 34 - 38) 

CHAPTER III: PROCEDURE (Articles 39 - 64) 

CHAPTER IV: ADVISORY OPINIONS (Articles 65 - 68) 

CHAPTER V: AMENDMENT (Articles 69 & 70) 

 

[…] 

 

Article 38 

 

1. The Court, whose function is to decide in accordance with international law 

such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establishing 

rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings 

of the most highly qualified publicists of the various nations, as subsidiary 

means for the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to decide a case ex 

aequo et bono, if the parties agree thereto. 

 

[…] 

 

Article 59 

 

The decision of the Court has no binding force except between the parties and in 

respect of that particular case. 

 

[…] 
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Vienna Convention on the Law of Treaties (1969)  

(Extract) 
 

 

The States Parties to the present Convention 

 

Considering the fundamental role of treaties in the history of international rela-

tions, 

 

Recognizing the ever-increasing importance of treaties as a source of international 

law and as a means of developing peaceful co-operation among nations, whatever 

their constitutional and social systems, 

 

Noting that the principles of free consent and of good faith and the pacta sunt 

servanda rule are universally recognized, 

 

Affirming that disputes concerning treaties, like other international disputes, 

should be settled by peaceful means and in conformity with the principles of jus-

tice and international law, 

 

Recalling the determination of the peoples of the United Nations to establish con-

ditions under which justice and respect for the obligations arising from treaties can 

be maintained, 

 

Having in mind the principles of international law embodied in the Charter of the 

United Nations, such as the principles of the equal rights and self-determination of 

peoples, of the sovereign equality and independence of all States, of non-interfer-

ence in the domestic affairs of States, of the prohibition of the threat or use of force 

and of universal respect for, and observance of, human rights and fundamental 

freedoms for all, 

 

Believing that the codification and progressive development of the law of treaties 

achieved in the present Convention will promote the purposes of the United Na-

tions set forth in the Charter, namely, the maintenance of international peace and 

security, the development of friendly relations and the achievement of co-operation 

among nations, 

 

Affirming that the rules of customary international law will continue to govern 

questions not regulated by the provisions of the present Convention, 

 

Have agreed as follows: 
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PART I 

INTRODUCTION 

 

Article 1  

Scope of the present Convention 

 

The present Convention applies to treaties between States. 

 

Article 2  

Use of terms 

 

1. For the purposes of the present Convention:  

(a) 'Treaty' means an international agreement concluded between States in 

written form and governed by international law, whether embodied in a 

single instrument or in two or more related instruments and whatever its 

particular designation;  

(b) 'Ratification', 'acceptance', 'approval' and 'accession' mean in each case 

the international act so named whereby a State establishes on the interna-

tional plane its consent to be bound by a treaty;  

(c) 'Full powers' means a document emanating from the competent authority 

of a State designating a person or persons to represent the State for nego-

tiating, adopting or authenticating the text of a treaty, for expressing the 

consent of the State to be bound by a treaty, or for accomplishing any 

other act with respect to a treaty;  

(d) 'Reservation' means a unilateral statement, however phrased or named, 

made by a State, when signing, ratifying, accepting, approving or acced-

ing to a treaty, whereby it purports to exclude or to modify the legal effect 

of certain provisions of the treaty in their application to that State;  

(e) 'Negotiating State' means a State which took part in the drawing up and 

adoption of the text of the treaty;  

(f) 'Contracting State' means a State which has consented to be bound by the 

treaty, whether or not the treaty has entered into force;  

(g) 'Party' means a State which has consented to be bound by the treaty and 

for which the treaty is in force;  

(h) 'Third State' means a State not a party to the treaty;  

(i) 'International organization' means an intergovernmental organization. 

2. The provisions of paragraph 1 regarding the use of terms in the present Con-

vention are without prejudice to the use of those terms or to the meanings which 

may be given to them in the internal law of any State. 
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Article 3  

International agreements not within the scope of the present Convention 

 

The fact that the present Convention does not apply to international agreements 

concluded between States and other subjects of international law or between such 

other subjects of international law, or to international agreements not in written 

form, shall not affect: 

(a) The legal force of such agreements;  

(b) The application to them of any of the rules set forth in the present Con-

vention to which they would be subject under international law inde-

pendently of the Convention;  

(c) The application of the Convention to the relations of States as between 

themselves under international agreements to which other subjects of in-

ternational law are also parties. 

 

Article 4  

Non-retroactivity of the present Convention 

 

Without prejudice to the application of any rules set forth in the present Convention 

to which treaties would be subject under international law independently of the Con-

vention, the Convention applies only to treaties which are concluded by States after 

the entry into force of the present Convention with regard to such States. 

 

Article 5  

Treaties constituting international organizations and treaties adopted within 

an international organization 

 

The present Convention applies to any treaty which is the constituent instrument of 

an international organization and to any treaty adopted within an international or-

ganization without prejudice to any relevant rules of the organization. 

 

PART II 

CONCLUSION AND ENTRY INTO FORCE OF TREATIES 

 

SECTION 1. CONCLUSION OF TREATIES 

 

Article 6  

Capacity of States to conclude treaties 

 

Every State possesses capacity to conclude treaties. 
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Article 7  

Full powers 

 

1. A person is considered as representing a State for the purpose of adopting or 

authenticating the text of a treaty or for the purpose of expressing the consent 

of the State to be bound by a treaty if: 

(a) He produces appropriate full powers; or  

(b) It appears from the practice of the States concerned or from other circum-

stances that their intention was to consider that person as representing the 

State for such purposes and to dispense with full powers. 

2. In virtue of their functions and without having to produce full powers, the fol-

lowing are considered as representing their State: 

(a) Heads of State, Heads of Government and Ministers for Foreign Affairs, 

for the purpose of performing all acts relating to the conclusion of a treaty;  

(b) Heads of diplomatic missions, for the purpose of adopting the text of a 

treaty between the accrediting State and the State to which they are ac-

credited;  

(c) Representatives accredited by States to an international conference or to 

an international organization or one of its organs, for the purpose of adopt-

ing the text of a treaty in that conference, organization or organ. 

 

Article 8  

Subsequent confirmation of an act performed without authorization 

 

An act relating to the conclusion of a treaty performed by a person who cannot be 

considered under article 7 as authorized to represent a State for that purpose is with-

out legal effect unless afterwards confirmed by that State. 

 

Article 9  

Adoption of the text 

 

1. The adoption of the text of a treaty takes place by the consent of all the States 

participating in its drawing up except as provided in paragraph 2. 

2. The adoption of the text of a treaty at an international conference takes place 

by the vote of two-thirds of the States present and voting, unless by the same 

majority they shall decide to apply a different rule. 

 

Article 10  

Authentication of the text 

 

The text of a treaty is established as authentic and definitive: 

(a) By such procedure as may be provided for in the text or agreed upon by 

the States participating in its drawing up; or  
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(b) Failing such procedure, by the signature, signature ad referendum or ini-

tialling by the representatives of those States of the text of the treaty or of 

the Final Act of a conference incorporating the text. 

 

Article 11  

Means of expressing consent to be bound by a treaty 

 

The consent of a State to be bound by a treaty may be expressed by signature, ex-

change of instruments constituting a treaty, ratification, acceptance, approval or ac-

cession, or by any other means if so agreed. 

 

Article 12  

Consent to be bound by a treaty expressed by signature 

 

1. The consent of a State to be bound by a treaty is expressed by the signature of 

its representative when:  

(a) The treaty provides that signature shall have that effect;  
(b) It is otherwise established that the negotiating States were agreed that 

signature should have that effect; or  

(c) The intention of the State to give that effect to the signature appears 

from the full powers of its representative or was expressed during the 

negotiation. 

2. For the purposes of paragraph 1:  

(a) The initialling of a text constitutes a signature of the treaty when it is es-

tablished that the negotiating States so agreed;  

(b) The signature ad referendum of a treaty by a representative, if confirmed 

by his State, constitutes a full signature of the treaty. 

 

Article 13  

Consent to be bound by a treaty expressed by an exchange of instruments con-

stituting a treaty 

 

The consent of States to be bound by a treaty constituted by instruments exchanged 

between them is expressed by that exchange when:  

(a) The instruments provide that their exchange shall have that effect; or  

(b) It is otherwise established that those States were agreed that the exchange 

of instruments should have that effect 

 

Article 14  

Consent to be bound by a treaty expressed by ratification, acceptance or ap-

proval 

 

1. The consent of a State to be bound by a treaty is expressed by ratification when: 
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(a) The treaty provides for such consent to be expressed by means of ratifi-

cation;  

(b) It is otherwise established that the negotiating States were agreed that rat-

ification should be required;  

(c) The representative of the State has signed the treaty subject to ratification; 

or  

(d) The intention of the State to sign the treaty subject to ratification appears 

from the full powers of its representative or was expressed during the ne-

gotiation. 

2. The consent of a State to be bound by a treaty is expressed by acceptance or 

approval under conditions similar to those which apply to ratification. 

 

Article 15  

Consent to be bound by a treaty expressed by accession 

 

The consent of a State to be bound by a treaty is expressed by accession when: 

(a) The treaty provides that such consent may be expressed by that State by 

means of accession;  

(b) It is otherwise established that the negotiating States were agreed that 

such consent may be expressed by that State by means of accession; or  

(c) All the parties have subsequently agreed that such consent may be ex-

pressed by that State by means of accession. 

 

Article 16 

Exchange or deposit of instruments of ratification, acceptance, approval or 

accession 

 

Unless the treaty otherwise provides, instruments of ratification, acceptance, ap-

proval or accession establish the consent of a State to be bound by a treaty upon: 

(a) Their exchange between the contracting States;  

(b) Their deposit with the depositary; or  

(c) Their notification to the contracting States or to the depositary, if 50 

agreed. 

 

Article 17  

Consent to be bound by part of a treaty and choice of differing provisions 

 

1. Without prejudice to articles 19 to 23, the consent of a State to be bound by 

part of a treaty is effective only if the treaty so permits or the other contracting 

States so agree. 

2. The consent of a State to be bound by a treaty which permits a choice between 

differing provisions is effective only if it is made clear to which of the provi-

sions the consent relates. 
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Article 18  

Obligation not to defeat the object and purpose of a treaty prior to its entry 

into force 

 

A State is obliged to refrain from acts which would defeat the object and purpose of 

a treaty when: 

(a) It has signed the treaty or has exchanged instruments constituting the 

treaty subject to ratification, acceptance or approval, until it shall have 

made its intention clear not to become a party to the treaty; or  

(b) It has expressed its consent to be bound by the treaty, pending the entry 

into force of the treaty and provided that such entry into force is not un-

duly delayed. 

 

SECTION 2. RESERVATIONS 

 

Article 19  

Formulation of reservations 

 

A State may, when signing, ratifying, accepting, approving or acceding to a treaty, 

formulate a reservation unless: 

(a) The reservation is prohibited by the treaty;  

(b) The treaty provides that only specified reservations, which do not in-

clude the reservation in question, may be made; or  

(c) In cases not falling under sub-paragraphs (a) and (b), the reservation is 

incompatible with the object and purpose of the treaty. 

 

Article 20  

Acceptance of and objection to reservations 

 

1. A reservation expressly authorized by a treaty does not require any subsequent 

acceptance by the other contracting States unless the treaty so provides. 

2. When it appears from the limited number of the negotiating States and the ob-

ject and purpose of a treaty that the application of the treaty in its entirety be-

tween all the parties is an essential condition of the consent of each one to be 

bound by the treaty, a reservation requires acceptance by all the parties. 

3. When a treaty is a constituent instrument of an international organization and 

unless it otherwise provides, a reservation requires the acceptance of the com-

petent organ of that organization. 

4. In cases not falling under the preceding paragraphs and unless the treaty other-

wise provides: 

(a) Acceptance by another contracting State of a reservation constitutes the 

reserving State a party to the treaty in relation to that other State if or 

when the treaty is in force for those States;  
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(b) An objection by another contracting State to a reservation does not pre-

clude the entry into force of the treaty as between the objecting and re-

serving States unless a contrary intention is definitely expressed by the 

objecting State;  

(c) An act expressing a State's consent to be bound by the treaty and contain-

ing a reservation is effective as soon as at least one other contracting State 

has accepted the reservation. 

5. For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, 

a reservation is considered to have been accepted by a State if it shall have 

raised no objection to the reservation by the end of a period of twelve months 

after it was notified of the reservation or by the date on which it expressed its 

consent to be bound by the treaty, whichever is later. 

 

Article 21  

Legal effects of reservations and of objections to reservations 

 

1. A reservation established with regard to another party in accordance with arti-

cles 19, 20 and 23: 

(a) Modifies for the reserving State in its relations with that other party the 

provisions of the treaty to which the reservation relates to the extent of 

the reservation; and  

(b) Modifies those provisions to the same extent for that other party in its 

relations with the reserving State. 

2. The reservation does not modify the provisions of the treaty for the other parties 

to the treaty inter se. 

3. When a State objecting to a reservation has not opposed the entry into force of 

the treaty between itself and the reserving State, the provisions to which the 

reservation relates do not apply as between the two States to the extent of the 

reservation. 

 

Article 22  

Withdrawal of reservations and of objections to reservations 

 

1. Unless the treaty otherwise provides, a reservation may be withdrawn at any 

time and the consent of a State which has accepted the reservation is not re-

quired for its withdrawal. 

2. Unless the treaty otherwise provides, an objection to a reservation may be with-

drawn at any time. 

3. Unless the treaty otherwise provides, or it is otherwise agreed: 

(a) The withdrawal of a reservation becomes operative in relation to another 

contracting State only when notice of it has been received by that State;  



Vienna Convention on the Law of Treaties (1969) (Extract) 

 324 

(b) The withdrawal of an objection to a reservation becomes operative only 

when notice of it has been received by the State which formulated the 

reservation. 

 

Article 23  

Procedure regarding reservations 

 

1. A reservation, an express acceptance of a reservation and an objection to a res-

ervation must be formulated in writing and communicated to the contracting 

States and other States entitled to become parties to the treaty. 

2. If formulated when signing the treaty subject to ratification, acceptance or ap-

proval, a reservation must be formally confirmed by the reserving State when 

expressing its consent to be bound by the treaty. In such a case the reservation 

shall be considered as having been made on the date of its confirmation. 

3. An express acceptance of, or an objection to, a reservation made previously to 

confirmation of the reservation does not itself require confirmation. 

4. The withdrawal of a reservation or of an objection to a reservation must be 

formulated in writing. 

 

SECTION 3. ENTRY INTO FORCE AND PROVISIONAL APPLICATION 

OF TREATIES 

 

Article 24  

Entry into force 

 

1. A treaty enters into force in such manner and upon such date as it may provide 

or as the negotiating States may agree. 

2. Failing any such provision or agreement, a treaty enters into force as soon as 

consent to be bound by the treaty has been established for all the negotiating 

States. 

3. When the consent of a State to be bound by a treaty is established on a date 

after the treaty has come into force, the treaty enters into force for that State on 

that date, unless the treaty otherwise provides. 

4. The provisions of a treaty regulating the authentication of its text, the estab-

lishment of the consent of States to be bound by the treaty, the manner or date 

of its entry into force, reservations, the functions of the depositary and other 

matters arising necessarily before the entry into force of the treaty apply from 

the time of the adoption of its text. 
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Article 25  

Provisional application 

 

1. A treaty or a part of a treaty is applied provisionally pending its entry into force 

if: 

(a) The treaty itself so provides; or  

(b) The negotiating States have in some other manner so agreed. 

2. Unless the treaty otherwise provides or the negotiating States have otherwise 

agreed, the provisional application of a treaty or a part of a treaty with respect 

to a State shall be terminated if that State notifies the other States between 

which the treaty is being applied provisionally of its intention not to become a 

party to the treaty. 

 

 PART III  

OBSERVANCE, APPLICATION AND INTERPRETATION OF TREATIES 

SECTION 1. OBSERVANCE OF TREATIES 

 

Article 26  

Pacta sunt servanda 

 

Every treaty in force is binding upon the parties to it and must be performed by them 

in good faith. 

 

Article 27 

Internal law and observance of treaties 

 

A party may not invoke the provisions of its internal law as justification for its failure 

to perform a treaty. This rule is without prejudice to article 46. 

 

SECTION 2. APPLICATION OF TREATIES 

 

Article 28  

Non-retroactivity of treaties 

 

Unless a different intention appears from the treaty or is otherwise established, its 

provisions do not bind a party in relation to any act or fact which took place or any 

situation which ceased to exist before the date of the entry into force of the treaty 

with respect to that party. 
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Article 29  

Territorial scope of treaties 

 

Unless a different intention appears from the treaty or is otherwise established, a 

treaty is binding upon each party in respect of its entire territory. 

 

Article 30  

Application of successive treaties relating to the same subject-matter 

 

1. Subject to Article 103 of the Charter of the United Nations, the rights and ob-

ligations of States parties to successive treaties relating to the same subject-

matter shall be determined in accordance with the following paragraphs. 

2. When a treaty specifies that it is subject to, or that it is not to be considered as 

incompatible with, an earlier or later treaty, the provisions of that other treaty 

prevail. 

3. When all the parties to the earlier treaty are parties also to the later treaty but 

the earlier treaty is not terminated or suspended in operation under article 59, 

the earlier treaty applies only to the extent that its provisions are compatible 

with those of the latter treaty. 

4. When the parties to the later treaty do not include all the parties to the earlier 

one: 

(a) As between States parties to both treaties the same rule applies as in par-

agraph 3;  

(b) As between a State party to both treaties and a State party to only one of 

the treaties, the treaty to which both States are parties governs their mu-

tual rights and obligations. 

5. Paragraph 4 is without prejudice to article 41, or to any question of the termi-

nation or suspension of the operation of a treaty under article 60 or to any ques-

tion of responsibility which may arise for a State from the conclusion or appli-

cation of a treaty, the provisions of which are incompatible with its obligations 

towards another State under another treaty. 

 

SECTION 3. INTERPRETATION OF TREATIES 

 

Article 31  

General rule of interpretation 

 

1. A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in 

addition to the text, including its preamble and annexes: 
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(a) Any agreement relating to the treaty which was made between all the par-

ties in connexion with the conclusion of the treaty;  

(b) Any instrument which was made by one or more parties in connexion with 

the conclusion of the treaty and accepted by the other parties as an instru-

ment related to the treaty. 

3. There shall be taken into account, together with the context: 

(a) Any subsequent agreement between the parties regarding the interpreta-

tion of the treaty or the application of its provisions;  

(b) Any subsequent practice in the application of the treaty which establishes 

the agreement of the parties regarding its interpretation;  

(c) Any relevant rules of international law applicable in the relations between 

the parties. 

4. A special meaning shall be given to a term if it is established that the parties so 

intended. 

 

Article 32  

Supplementary means of interpretation 

 

Recourse may be had to supplementary means of interpretation, including the pre-

paratory work of the treaty and the circumstances of its conclusion, in order to con-

firm the meaning resulting from the application of article 31, or to determine the 

meaning when the interpretation according to article 31: 

(a) Leaves the meaning ambiguous or obscure; or  

(b) Leads to a result which is manifestly absurd or unreasonable. 

 

Article 33  

Interpretation of treaties authenticated in two or more languages 

 

1. When a treaty has been authenticated in two or more languages, the text is 

equally authoritative in each language, unless the treaty provides or the parties 

agree that, in case of divergence, a particular text shall prevail. 

2. A version of the treaty in a language other than one of those in which the text 

was authenticated shall be considered an authentic text only if the treaty so 

provides or the parties so agree. 

3. The terms of the treaty are presumed to have the same meaning in each authen-

tic text. 

4. Except where a particular text prevails in accordance with paragraph 1, when 

a comparison of the authentic texts discloses a difference of meaning which the 

application of articles 31 and 32 does not remove, the meaning which best rec-

onciles the texts, having regard to the object and purpose of the treaty, shall be 

adopted. 

[…]
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Agreement Establishing the World Trade Organization 
 

 

The Parties to this Agreement, 

 

Recognizing that their relations in the field of trade and economic endeavour should 

be conducted with a view to raising standards of living, ensuring full employment 

and a large and steadily growing volume of real income and effective demand, and 

expanding the production of and trade in goods and services, while allowing for the 

optimal use of the world's resources in accordance with the objective of sustainable 

development, seeking both to protect and preserve the environment and to enhance 

the means for doing so in a manner consistent with their respective needs and con-

cerns at different levels of economic development, 

 

Recognizing further that there is need for positive efforts designed to ensure that 

developing countries, and especially the least developed among them, secure a share 

in the growth in international trade commensurate with the needs of their economic 

development, 

 

Being desirous of contributing to these objectives by entering into reciprocal and 

mutually advantageous arrangements directed to the substantial reduction of tariffs 

and other barriers to trade and to the elimination of discriminatory treatment in in-

ternational trade relations, 

 

Resolved, therefore, to develop an integrated, more viable and durable multilateral 

trading system encompassing the General Agreement on Tariffs and Trade, the re-

sults of past trade liberalization efforts, and all of the results of the Uruguay Round 

of Multilateral Trade Negotiations, 

 

Determined to preserve the basic principles and to further the objectives underlying 

this multilateral trading system,  

 

Agree as follows:  

 

Article I 

Establishment of the Organization 

 

The World Trade Organization (hereinafter referred to as "the WTO") is hereby es-

tablished. 
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Article II 

Scope of the WTO 

 

1. The WTO shall provide the common institutional framework for the conduct 

of trade relations among its Members in matters related to the agreements and 

associated legal instruments included in the Annexes to this Agreement. 

2. The agreements and associated legal instruments included in Annexes 1, 2 and 

3 (hereinafter referred to as "Multilateral Trade Agreements") are integral parts 

of this Agreement, binding on all Members. 

3. The agreements and associated legal instruments included in Annex 4 (herein-

after referred to as "Plurilateral Trade Agreements") are also part of this Agree-

ment for those Members that have accepted them, and are binding on  those 

Members. The Plurilateral Trade Agreements do not create either obligations 

or rights for Members that have not accepted them.  

4. The General Agreement on Tariffs and Trade 1994 as specified in Annex 1A 

(hereinafter referred to as "GATT 1994") is legally distinct from the General 

Agreement on Tariffs and Trade, dated 30 October 1947, annexed to the Final 

Act Adopted at the Conclusion of the Second Session of the Preparatory Com-

mittee of the United Nations Conference on Trade and Employment, as subse-

quently rectified, amended or modified (hereinafter referred to as 

"GATT 1947").  

 

Article III 

Functions of the WTO 

 

1. The WTO shall facilitate the implementation, administration and operation, 

and further the objectives, of this Agreement and of the Multilateral Trade 

Agreements, and shall also provide the framework for the implementation, ad-

ministration and operation of the Plurilateral Trade Agreements. 

2. The WTO shall provide the forum for negotiations among its Members con-

cerning their multilateral trade relations in matters dealt with under the agree-

ments in the Annexes to this Agreement. The WTO may also provide a forum 

for further negotiations among its Members concerning their multilateral trade 

relations, and a framework for the implementation of the results of such nego-

tiations, as may be decided by the Ministerial Conference. 

3. The WTO shall administer the Understanding on Rules and Procedures Gov-

erning the Settlement of Disputes (hereinafter referred to as the "Dispute Set-

tlement Understanding" or "DSU") in Annex 2 to this Agreement.   

4. The WTO shall administer the Trade Policy Review Mechanism (hereinafter 

referred to as the "TPRM") provided for in Annex 3 to this Agreement. 

5. With a view to achieving greater coherence in global economic policy-making, 

the WTO shall cooperate, as appropriate, with the International Monetary Fund 
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and with the International Bank for Reconstruction and Development and its 

affiliated agencies. 

 

Article IV 

Structure of the WTO 

 

1. There shall be a Ministerial Conference composed of representatives of all the 

Members, which shall meet at least once every two years. The Ministerial Con-

ference shall carry out the functions of the WTO and take actions necessary to 

this effect. The Ministerial Conference shall have the authority to take deci-

sions on all matters under any of the Multilateral Trade Agreements, if so re-

quested by a Member, in accordance with the specific requirements for deci-

sion-making in this Agreement and in the relevant Multilateral Trade Agree-

ment. 

2. There shall be a General Council composed of representatives of all the Mem-

bers, which shall meet as appropriate. In the intervals between meetings of the 

Ministerial Conference, its functions shall be conducted by the General Coun-

cil. The General Council shall also carry out the functions assigned to it by this 

Agreement. The General Council shall establish its rules of procedure and ap-

prove the rules of procedure for the Committees provided for in paragraph 7. 

3. The General Council shall convene as appropriate to discharge the responsibil-

ities of the Dispute Settlement Body provided for in the Dispute Settlement 

Understanding. The Dispute Settlement Body may have its own chairman and 

shall establish such rules of procedure as it deems necessary for the fulfilment 

of those responsibilities. 

4. The General Council shall convene as appropriate to discharge the responsibil-

ities of the Trade Policy Review Body provided for in the TPRM. The Trade 

Policy Review Body may have its own chairman and shall establish such rules 

of procedure as it deems necessary for the fulfilment of those responsibilities. 

5. There shall be a Council for Trade in Goods, a Council for Trade in Services 

and a Council for Trade-Related Aspects of Intellectual Property Rights (here-

inafter referred to as the "Council for TRIPS"), which shall operate under the 

general guidance of the General Council. The Council for Trade in Goods shall 

oversee the functioning of the Multilateral Trade Agreements in Annex 1A.  

The Council for Trade in Services shall oversee the functioning of the General 

Agreement on Trade in Services (hereinafter referred to as "GATS"). The 

Council for TRIPS shall oversee the functioning of the Agreement on Trade-

Related Aspects of Intellectual Property Rights (hereinafter referred to as the 

"Agreement on TRIPS"). These Councils shall carry out the functions assigned 

to them by their respective agreements and by the General Council. They shall 

establish their respective rules of procedure subject to the approval of the Gen-

eral Council. Membership in these Councils shall be open to representatives of 
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all Members. These Councils shall meet as necessary to carry out their func-

tions. 

6. The Council for Trade in Goods, the Council for Trade in Services and the 

Council for TRIPS shall establish subsidiary bodies as required. These subsid-

iary bodies shall establish their respective rules of procedure subject to the ap-

proval of their respective Councils.  

7. The Ministerial Conference shall establish a Committee on Trade and Devel-

opment, a Committee on Balance-of-Payments Restrictions and a Committee 

on Budget, Finance and Administration, which shall carry out the functions 

assigned to them by this Agreement and by the Multilateral Trade Agreements, 

and any additional functions assigned to them by the General Council, and may 

establish such additional Committees with such functions as it may deem ap-

propriate. As part of its functions, the Committee on Trade and Development 

shall periodically review the special provisions in the Multilateral Trade Agree-

ments in favour of the least-developed country Members and report to the Gen-

eral Council for appropriate action. Membership in these Committees shall be 

open to representatives of all Members. 

8. The bodies provided for under the Plurilateral Trade Agreements shall carry 

out the functions assigned to them under those Agreements and shall operate 

within the institutional framework of the WTO. These bodies shall keep the 

General Council informed of their activities on a regular basis. 

 

Article V 

Relations with Other Organizations 

 

1. The General Council shall make appropriate arrangements for effective coop-

eration with other intergovernmental organizations that have responsibilities 

related to those of the WTO. 

2. The General Council may make appropriate arrangements for consultation and 

cooperation with non-governmental organizations concerned with matters re-

lated to those of the WTO. 

 

Article VI 

The Secretariat 

 

1. There shall be a Secretariat of the WTO (hereinafter referred to as “the Secre-

tariat”) headed by a Director-General. 

2. The Ministerial Conference shall appoint the Director-General and adopt reg-

ulations setting out the powers, duties, conditions of service and term of office 

of the Director-General. 

3. The Director-General shall appoint the members of the staff of the Secretariat 

and determine their duties and conditions of service in accordance with regu-

lations adopted by the Ministerial Conference. 
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4. The responsibilities of the Director-General and of the staff of the Secretariat 

shall be exclusively international in character. In the discharge of their duties, 

the Director-General and the staff of the Secretariat shall not seek or accept 

instructions from any government or any other authority external to the WTO.  

They shall refrain from any action which might adversely reflect on their posi-

tion as international officials. The Members of the WTO shall respect the in-

ternational character of the responsibilities of the Director-General and of the 

staff of the Secretariat and shall not seek to influence them in the discharge of 

their duties. 

 

Article VII 

Budget and Contributions 

 

1. The Director-General shall present to the Committee on Budget, Finance and 

Administration the annual budget estimate and financial statement of the WTO. 

The Committee on Budget, Finance and Administration shall review the annual 

budget estimate and the financial statement presented by the Director-General 

and make recommendations thereon to the General Council. The annual budget 

estimate shall be subject to approval by the General Council.  

2. The Committee on Budget, Finance and Administration shall propose to the 

General Council financial regulations which shall include provisions setting 

out: 

(a) the scale of contributions apportioning the expenses of the WTO among 

its Members; and 

(b) the measures to be taken in respect of Members in arrears. 

The financial regulations shall be based, as far as practicable, on the regulations 

and practices of GATT 1947. 

3. The General Council shall adopt the financial regulations and the annual budget 

estimate by a two-thirds majority comprising more than half of the Members 

of the WTO. 

4. Each Member shall promptly contribute to the WTO its share in the expenses 

of the WTO in accordance with the financial regulations adopted by the Gen-

eral Council. 

 

Article VIII 

Status of the WTO 

 

1. The WTO shall have legal personality, and shall be accorded by each of its 

Members such legal capacity as may be necessary for the exercise of its func-

tions. 

2. The WTO shall be accorded by each of its Members such privileges and im-

munities as are necessary for the exercise of its functions. 
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3. The officials of the WTO and the representatives of the Members shall simi-

larly be accorded by each of its Members such privileges and immunities as are 

necessary for the independent exercise of their functions in connection with the 

WTO. 

4. The privileges and immunities to be accorded by a Member to the WTO, its 

officials, and the representatives of its Members shall be similar to the privi-

leges and immunities stipulated in the Convention on the Privileges and Im-

munities of the Specialized Agencies, approved by the General Assembly of 

the United Nations on 21 November 1947. 

5. The WTO may conclude a headquarters agreement. 

 

Article IX 

Decision-Making 

 

1. The WTO shall continue the practice of decision-making by consensus fol-

lowed under GATT 1947.1 Except as otherwise provided, where a decision 

cannot be arrived at by consensus, the matter at issue shall be decided by vot-

ing. At meetings of the Ministerial Conference and the General Council, each 

Member of the WTO shall have one vote. Where the European Communities 

exercise their right to vote, they shall have a number of votes equal to the num-

ber of their member States2 which are Members of the WTO. Decisions of the 

Ministerial Conference and the General Council shall be taken by a majority of 

the votes cast, unless otherwise provided in this Agreement or in the relevant 

Multilateral Trade Agreement.3 

2. The Ministerial Conference and the General Council shall have the exclusive 

authority to adopt interpretations of this Agreement and of the Multilateral 

Trade Agreements. In the case of an interpretation of a Multilateral Trade 

Agreement in Annex 1, they shall exercise their authority on the basis of a rec-

ommendation by the Council overseeing the functioning of that Agreement.  

The decision to adopt an interpretation shall be taken by a three-fourths major-

ity of the Members. This paragraph shall not be used in a manner that would 

undermine the amendment provisions in Article X. 

 
1  The body concerned shall be deemed to have decided by consensus on a matter submit-

ted for its consideration, if no Member, present at the meeting when the decision is 

taken, formally objects to the proposed decision. 
2  The number of votes of the European Communities and their member States shall in no 

case exceed the number of the member States of the European Communities. 
3  Decisions by the General Council when convened as the Dispute Settlement Body shall 

be taken only in accordance with the provisions of paragraph 4 of Article 2 of the Dis-

pute Settlement Understanding. 
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3. In exceptional circumstances, the Ministerial Conference may decide to waive 

an obligation imposed on a Member by this Agreement or any of the Multilat-

eral Trade Agreements, provided that any such decision shall be taken by three 

fourths4 of the Members unless otherwise provided for in this paragraph. 

(a) A request for a waiver concerning this Agreement shall be submitted to 

the Ministerial Conference for consideration pursuant to the practice of 

decision-making by consensus. The Ministerial Conference shall estab-

lish a time-period, which shall not exceed 90 days, to consider the request. 

If consensus is not reached during the time-period, any decision to grant 

a waiver shall be taken by three fourths4 of the Members. 

(b) A request for a waiver concerning the Multilateral Trade Agreements in 

Annexes 1A or 1B or 1C and their annexes shall be submitted initially to 

the Council for Trade in Goods, the Council for Trade in Services or the 

Council for TRIPS, respectively, for consideration during a time-period 

which shall not exceed 90 days. At the end of the time-period, the relevant 

Council shall submit a report to the Ministerial Conference. 

4. A decision by the Ministerial Conference granting a waiver shall state the ex-

ceptional circumstances justifying the decision, the terms and conditions gov-

erning the application of the waiver, and the date on which the waiver shall 

terminate. Any waiver granted for a period of more than one year shall be re-

viewed by the Ministerial Conference not later than one year after it is granted, 

and thereafter annually until the waiver terminates. In each review, the Minis-

terial Conference shall examine whether the exceptional circumstances justify-

ing the waiver still exist and whether the terms and conditions attached to the 

waiver have been met. The Ministerial Conference, on the basis of the annual 

review, may extend, modify or terminate the waiver.   

5. Decisions under a Plurilateral Trade Agreement, including any decisions on 

interpretations and waivers, shall be governed by the provisions of that Agree-

ment. 

 

Article X 

Amendments 

 

1. Any Member of the WTO may initiate a proposal to amend the provisions of 

this Agreement or the Multilateral Trade Agreements in Annex 1 by submitting 

such proposal to the Ministerial Conference. The Councils listed in paragraph 

5 of Article IV may also submit to the Ministerial Conference proposals to 

amend the provisions of the corresponding Multilateral Trade Agreements in 

 
4  A decision to grant a waiver in respect of any obligation subject to a transition period 

or a period for staged implementation that the requesting Member has not performed by 

the end of the relevant period shall be taken only by consensus. 
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Annex 1 the functioning of which they oversee. Unless the Ministerial Confer-

ence decides on a longer period, for a period of 90 days after the proposal has 

been tabled formally at the Ministerial Conference any decision by the Minis-

terial Conference to submit the proposed amendment to the Members for ac-

ceptance shall be taken by consensus. Unless the provisions of paragraphs 2, 5 

or 6 apply, that decision shall specify whether the provisions of paragraphs 3 

or 4 shall apply. If consensus is reached, the Ministerial Conference shall forth-

with submit the proposed amendment to the Members for acceptance. If con-

sensus is not reached at a meeting of the Ministerial Conference within the 

established period, the Ministerial Conference shall decide by a two-thirds ma-

jority of the Members whether to submit the proposed amendment to the Mem-

bers for acceptance. Except as provided in paragraphs 2, 5 and 6, the provisions 

of paragraph 3 shall apply to the proposed amendment, unless the Ministerial 

Conference decides by a three-fourths majority of the Members that the provi-

sions of paragraph 4 shall apply. 

2. Amendments to the provisions of this Article and to the provisions of the fol-

lowing Articles shall take effect only upon acceptance by all Members: 

Article IX of this Agreement; 

Articles I and II of GATT 1994;  

Article II:1 of GATS;  

Article 4 of the Agreement on TRIPS. 

3. Amendments to provisions of this Agreement, or of the Multilateral Trade 

Agreements in Annexes 1A and 1C, other than those listed in paragraphs 2 and 

6, of a nature that would alter the rights and obligations of the Members, shall 

take effect for the Members that have accepted them upon acceptance by two 

thirds of the Members and thereafter for each other Member upon acceptance 

by it. The Ministerial Conference may decide by a three-fourths majority of the 

Members that any amendment made effective under this paragraph is of such a 

nature that any Member which has not accepted it within a period specified by 

the Ministerial Conference in each case shall be free to withdraw from the 

WTO or to remain a Member with the consent of the Ministerial Conference. 

4. Amendments to provisions of this Agreement or of the Multilateral Trade 

Agreements in Annexes 1A and 1C, other than those listed in paragraphs 2 and 

6, of a nature that would not alter the rights and obligations of the Members, 

shall take effect for all Members upon acceptance by two thirds of the Mem-

bers. 

5. Except as provided in paragraph 2 above, amendments to Parts I, II and III of 

GATS and the respective annexes shall take effect for the Members that have 

accepted them upon acceptance by two thirds of the Members and thereafter 

for each Member upon acceptance by it. The Ministerial Conference may de-

cide by a three-fourths majority of the Members that any amendment made 

effective under the preceding provision is of such a nature that any Member 
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which has not accepted it within a period specified by the Ministerial Confer-

ence in each case shall be free to withdraw from the WTO or to remain a Mem-

ber with the consent of the Ministerial Conference. Amendments to Parts IV, 

V and VI of GATS and the respective annexes shall take effect for all Members 

upon acceptance by two thirds of the Members.  

6. Notwithstanding the other provisions of this Article, amendments to the Agree-

ment on TRIPS meeting the requirements of paragraph 2 of Article 71 thereof 

may be adopted by the Ministerial Conference without further formal ac-

ceptance process. 

7. Any Member accepting an amendment to this Agreement or to a Multilateral 

Trade Agreement in Annex 1 shall deposit an instrument of acceptance with 

the Director-General of the WTO within the period of acceptance specified by 

the Ministerial Conference. 

8. Any Member of the WTO may initiate a proposal to amend the provisions of 

the Multilateral Trade Agreements in Annexes 2 and 3 by submitting such pro-

posal to the Ministerial Conference. The decision to approve amendments to 

the Multilateral Trade Agreement in Annex 2 shall be made by consensus and 

these amendments shall take effect for all Members upon approval by the Min-

isterial Conference. Decisions to approve amendments to the Multilateral 

Trade Agreement in Annex 3 shall take effect for all Members upon approval 

by the Ministerial Conference. 

9. The Ministerial Conference, upon the request of the Members parties to a trade 

agreement, may decide exclusively by consensus to add that agreement to An-

nex 4. The Ministerial Conference, upon the request of the Members parties to 

a Plurilateral Trade Agreement, may decide to delete that Agreement from An-

nex 4. 

10. Amendments to a Plurilateral Trade Agreement shall be governed by the pro-

visions of that Agreement. 

 

Article XI 

Original Membership 

 

1. The contracting parties to GATT 1947 as of the date of entry into force of this 

Agreement, and the European Communities, which accept this Agreement and 

the Multilateral Trade Agreements and for which Schedules of Concessions 

and Commitments are annexed to GATT 1994 and for which Schedules of Spe-

cific Commitments are annexed to GATS shall become original Members of 

the WTO.  

2. The least-developed countries recognized as such by the United Nations will 

only be required to undertake commitments and concessions to the extent con-

sistent with their individual development, financial and trade needs or their ad-

ministrative and institutional capabilities. 
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Article XII 

Accession 

 

1. Any State or separate customs territory possessing full autonomy in the conduct 

of its external commercial relations and of the other matters provided for in this 

Agreement and the Multilateral Trade Agreements may accede to this Agree-

ment, on terms to be agreed between it and the WTO. Such accession shall 

apply to this Agreement and the Multilateral Trade Agreements annexed 

thereto. 

2. Decisions on accession shall be taken by the Ministerial Conference. The Min-

isterial Conference shall approve the agreement on the terms of accession by a 

two-thirds majority of the Members of the WTO. 

3. Accession to a Plurilateral Trade Agreement shall be governed by the provi-

sions of that Agreement. 

 

Article XIII 

Non-Application of Multilateral Trade Agreements between Particular Mem-

bers 

 

1. This Agreement and the Multilateral Trade Agreements in Annexes 1 and 2 

shall not apply as between any Member and any other Member if either of the 

Members, at the time either becomes a Member, does not consent to such ap-

plication. 

2. Paragraph 1 may be invoked between original Members of the WTO which 

were contracting parties to GATT 1947 only where Article XXXV of that 

Agreement had been invoked earlier and was effective as between those con-

tracting parties at the time of entry into force for them of this Agreement. 

3. Paragraph 1 shall apply between a Member and another Member which has 

acceded under Article XII only if the Member not consenting to the application 

has so notified the Ministerial Conference before the approval of the agreement 

on the terms of accession by the Ministerial Conference. 

4. The Ministerial Conference may review the operation of this Article in partic-

ular cases at the request of any Member and make appropriate recommenda-

tions. 

5. Non-application of a Plurilateral Trade Agreement between parties to that 

Agreement shall be governed by the provisions of that Agreement. 

 

Article XIV 

Acceptance, Entry into Force and Deposit 

 

1. This Agreement shall be open for acceptance, by signature or otherwise, by 

contracting parties to GATT 1947, and the European Communities, which are 
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eligible to become original Members of the WTO in accordance with Arti-

cle XI of this Agreement. Such acceptance shall apply to this Agreement and 

the Multilateral Trade Agreements annexed hereto. This Agreement and the 

Multilateral Trade Agreements annexed hereto shall enter into force on the date 

determined by Ministers in accordance with paragraph 3 of the Final Act Em-

bodying the Results of the Uruguay Round of Multilateral Trade Negotiations 

and shall remain open for acceptance for a period of two years following that 

date unless the Ministers decide otherwise. An acceptance following the entry 

into force of this Agreement shall enter into force on the 30th day following 

the date of such acceptance. 

2. A Member which accepts this Agreement after its entry into force shall imple-

ment those concessions and obligations in the Multilateral Trade Agreements 

that are to be implemented over a period of time starting with the entry into 

force of this Agreement as if it had accepted this Agreement on the date of its 

entry into force. 

3. Until the entry into force of this Agreement, the text of this Agreement and the 

Multilateral Trade Agreements shall be deposited with the Director-General to 

the CONTRACTING PARTIES to GATT 1947. The Director-General shall 

promptly furnish a certified true copy of this Agreement and the Multilateral 

Trade Agreements, and a notification of each acceptance thereof, to each gov-

ernment and the European Communities having accepted this Agreement. This 

Agreement and the Multilateral Trade Agreements, and any amendments 

thereto, shall, upon the entry into force of this Agreement, be deposited with 

the Director-General of the WTO. 

4. The acceptance and entry into force of a Plurilateral Trade Agreement shall be 

governed by the provisions of that Agreement. Such Agreements shall be de-

posited with the Director-General to the CONTRACTING PARTIES to GATT 

1947. Upon the entry into force of this Agreement, such Agreements shall be 

deposited with the Director-General of the WTO. 

 

Article XV 

Withdrawal 

 

1. Any Member may withdraw from this Agreement. Such withdrawal shall apply 

both to this Agreement and the Multilateral Trade Agreements and shall take 

effect upon the expiration of six months from the date on which written notice 

of withdrawal is received by the Director-General of the WTO. 

2. Withdrawal from a Plurilateral Trade Agreement shall be governed by the pro-

visions of that Agreement. 
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Article XVI 

Miscellaneous Provisions 

 

1. Except as otherwise provided under this Agreement or the Multilateral Trade 

Agreements, the WTO shall be guided by the decisions, procedures and cus-

tomary practices followed by the CONTRACTING PARTIES to GATT 1947 

and the bodies established in the framework of GATT 1947. 

2. To the extent practicable, the Secretariat of GATT 1947 shall become the Sec-

retariat of the WTO, and the Director-General to the CONTRACTING PAR-

TIES to GATT 1947, until such time as the Ministerial Conference has ap-

pointed a Director-General in accordance with paragraph 2 of Article VI of this 

Agreement, shall serve as Director-General of the WTO. 

3. In the event of a conflict between a provision of this Agreement and a provision 

of any of the Multilateral Trade Agreements, the provision of this Agreement 

shall prevail to the extent of the conflict. 

4. Each Member shall ensure the conformity of its laws, regulations and admin-

istrative procedures with its obligations as provided in the annexed Agree-

ments. 

5. No reservations may be made in respect of any provision of this Agreement.  

Reservations in respect of any of the provisions of the Multilateral Trade 

Agreements may only be made to the extent provided for in those Agreements.  

Reservations in respect of a provision of a Plurilateral Trade Agreement shall 

be governed by the provisions of that Agreement. 

6. This Agreement shall be registered in accordance with the provisions of Arti-

cle 102 of the Charter of the United Nations. 

 

 

DONE at Marrakesh this fifteenth day of April one thousand nine hundred and 

ninety-four, in a single copy, in the English, French and Spanish languages, each 

text being authentic. 

 

 

Explanatory Notes: 

 

The terms "country" or "countries" as used in this Agreement and the Multilateral 

Trade Agreements are to be understood to include any separate customs territory 

Member of the WTO. 

 

In the case of a separate customs territory Member of the WTO, where an expression 

in this Agreement and the Multilateral Trade Agreements is qualified by the term 

"national", such expression shall be read as pertaining to that customs territory, un-

less otherwise specified. 
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ANNEX 3 

 

Trade Policy Review Mechanism 

 

ANNEX 4 

Plurilateral Trade Agreements 
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The General Agreement on Tariffs and Trade 1994 
 

GATT 1994 
 

1. The General Agreement on Tariffs and Trade 1994 ("GATT 1994") shall con-

sist of: 

(a) the provisions in the General Agreement on Tariffs and Trade, dated 

30 October 1947, annexed to the Final Act Adopted at the Conclusion of 

the Second Session of the Preparatory Committee of the United Nations 

Conference on Trade and Employment (excluding the Protocol of Provi-

sional Application), as rectified, amended or modified by the terms of le-

gal instruments which have entered into force before the date of entry into 

force of the WTO Agreement; 

(b) the provisions of the legal instruments set forth below that have entered 

into force under the GATT 1947 before the date of entry into force of the 

WTO Agreement:   

(i) protocols and certifications relating to tariff concessions;  

(ii) protocols of accession (excluding the provisions (a) concerning pro-

visional application and withdrawal of provisional application and 

(b) providing that Part II of GATT 1947 shall be applied provision-

ally to the fullest extent not inconsistent with legislation existing on 

the date of the Protocol);  

(iii) decisions on waivers granted under Article XXV of GATT 1947 and 

still in force on the date of entry into force of the WTO Agreement1; 

(iv) other decisions of the CONTRACTING PARTIES to GATT 1947; 

(c) the Understandings set forth below:  

(i) Understanding on the Interpretation of Article II:1(b) of the General 

Agreement on Tariffs and Trade 1994; 

(ii) (ii) Understanding on the Interpretation of Article XVII of the Gen-

eral Agreement on Tariffs and Trade 1994; 

(iii) Understanding on Balance-of-Payments Provisions of the General 

Agreement on Tariffs and Trade 1994; 

(iv) Understanding on the Interpretation of Article XXIV of the General 

Agreement on Tariffs and Trade 1994; 

(v) Understanding in Respect of Waivers of Obligations under the Gen-

eral Agreement on Tariffs and Trade 1994; 

 
1  The waivers covered by this provision are listed in footnote 7 on pages 11 and 12 in Part 

II of document MTN/FA of 15 December 1993 and in MTN/FA/Corr.6 of 21 March 

1994. The Ministerial Conference shall establish at its first session a revised list of waiv-

ers covered by this provision that adds any waivers granted under GATT 1947 after 15 

December 1993 and before the date of entry into force of the WTO Agreement, and 

deletes the waivers which will have expired by that time. 
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(vi) Understanding on the Interpretation of Article XXVIII of the Gen-

eral Agreement on Tariffs and Trade 1994; and 

(d) the Marrakesh Protocol to GATT 1994.  

 

2. Explanatory Notes 

(a) The references to "contracting party" in the provisions of GATT 1994 

shall be deemed to read "Member". The references to "less-developed 

contracting party" and "developed contracting party" shall be deemed to 

read "developing country Member" and "developed country Member".  

The references to "Executive Secretary" shall be deemed to read "Direc-

tor-General of the WTO". 

(b) The references to the CONTRACTING PARTIES acting jointly in Arti-

cles XV:1, XV:2, XV:8, XXXVIII and the Notes Ad Article XII and 

XVIII; and in the provisions on special exchange agreements in Articles 

XV:2, XV:3, XV:6, XV:7 and XV:9 of GATT 1994 shall be deemed to 

be references to the WTO. The other functions that the provisions of 

GATT 1994 assign to the CONTRACTING PARTIES acting jointly shall 

be allocated by the Ministerial Conference. 

(c)  

(i) The text of GATT 1994 shall be authentic in English, French and 

Spanish. 

(ii) (ii) The text of GATT 1994 in the French language shall be subject 

to the rectifications of terms indicated in Annex A to document 

MTN.TNC/41. 

(iii) The authentic text of GATT 1994 in the Spanish language shall be 

the text in Volume IV of the Basic Instruments and Selected Docu-

ments series, subject to the rectifications of terms indicated in Annex 

B to document MTN.TNC/41. 

3.   

(a) The provisions of Part II of GATT 1994 shall not apply to measures taken 

by a Member under specific mandatory legislation, enacted by that Mem-

ber before it became a contracting party to GATT 1947, that prohibits the 

use, sale or lease of foreign-built or foreign-reconstructed vessels in com-

mercial applications between points in national waters or the waters of an 

exclusive economic zone. This exemption applies to: (a) the continuation 

or prompt renewal of a non-conforming provision of such legislation; and 

(b) the amendment to a non-conforming provision of such legislation to 

the extent that the amendment does not decrease the conformity of the 

provision with Part II of GATT 1947. This exemption is limited to 

measures taken under legislation described above that is notified and 

specified prior to the date of entry into force of the WTO Agreement. If 

such legislation is subsequently modified to decrease its conformity with 
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Part II of GATT 1994, it will no longer qualify for coverage under this 

paragraph.   

(b) The Ministerial Conference shall review this exemption not later than five 

years after the date of entry into force of the WTO Agreement and there-

after every two years for as long as the exemption is in force for the pur-

pose of examining whether the conditions which created the need for the 

exemption still prevail. 

(c) A Member whose measures are covered by this exemption shall annually 

submit a detailed statistical notification consisting of a five-year moving 

average of actual and expected deliveries of relevant vessels as well as 

additional information on the use, sale, lease or repair of relevant vessels 

covered by this exemption. 

(d) A Member that considers that this exemption operates in such a manner 

as to justify a reciprocal and proportionate limitation on the use, sale, 

lease or repair of vessels constructed in the territory of the Member in-

voking the exemption shall be free to introduce such a limitation subject 

to prior notification to the Ministerial Conference. 

(e) This exemption is without prejudice to solutions concerning specific as-

pects of the legislation covered by this exemption negotiated in sectoral 

agreements or in other fora. 
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The General Agreement on Tariffs and Trade 1947 
 

GATT 1947 
 

  

The Governments of the Commonwealth of Australia, the Kingdom of Belgium, the 

United States of Brazil, Burma, Canada, Ceylon, the Republic of Chile, the Republic 

of China, the Republic of Cuba, the Czechoslovak Republic, the French Republic, 

India, Lebanon, the Grand-Duchy of Luxemburg, the Kingdom of the Netherlands, 

New Zealand, the Kingdom of Norway, Pakistan, Southern Rhodesia, Syria, the Un-

ion of South Africa, the United Kingdom of Great Britain and Northern Ireland, and 

the United States of America: 

 

Recognizing that their relations in the field of trade and economic endeavour should 

be conducted with a view to raising standards of living, ensuring full employment 

and a large and steadily growing volume of real income and effective demand, de-

veloping the full use of the resources of the world and expanding the production and 

exchange of goods, 

 

Being desirous of contributing to these objectives by entering into reciprocal and 

mutually advantageous arrangements directed to the substantial reduction of tariffs 

and other barriers to trade and to the elimination of discriminatory treatment in in-

ternational commerce, 

 

Have through their Representatives agreed as follows: 

 

PART I 

 

Article I 

General Most-Favoured-Nation Treatment 

 

1. With respect to customs duties and charges of any kind imposed on or in con-

nection with importation or exportation or imposed on the international transfer 

of payments for imports or exports, and with respect to the method of levying 

such duties and charges, and with respect to all rules and formalities in connec-

tion with importation and exportation, and with respect to all matters referred 

to in paragraphs 2 and 4 of Article III,* any advantage, favour, privilege or 

immunity granted by any contracting party to any product originating in or des-

tined for any other country shall be accorded immediately and unconditionally 

to the like product originating in or destined for the territories of all other con-

tracting parties. 
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2. The provisions of paragraph 1 of this Article shall not require the elimination 

of any preferences in respect of import duties or charges which do not exceed 

the levels provided for in paragraph 4 of this Article and which fall within the 

following descriptions: 

(a) Preferences in force exclusively between two or more of the territories 

listed in Annex A, subject to the conditions set forth therein;   

(b) Preferences in force exclusively between two or more territories which on 

July 1, 1939, were connected by common sovereignty or relations of pro-

tection or suzerainty and which are listed in Annexes B, C and D, subject 

to the conditions set forth therein; 

(c) Preferences in force exclusively between the United States of America 

and the Republic of Cuba; 

(d) Preferences in force exclusively between neighbouring countries listed in 

Annexes E and F. 

3. The provisions of paragraph 1 shall not apply to preferences between the coun-

tries formerly a part of the Ottoman Empire and detached from it on July 24, 

1923, provided such preferences are approved under paragraph 51, of Article 

XXV which shall be applied in this respect in the light of paragraph 1 of Article 

XXIX. 

4. The margin of preference* on any product in respect of which a preference is 

permitted under paragraph 2 of this Article but is not specifically set forth as a 

maximum margin of preference in the appropriate Schedule annexed to this 

Agreement shall not exceed: 

(a) in respect of duties or charges on any product described in such Schedule, 

the difference between the most-favoured-nation and preferential rates 

provided for therein; if no preferential rate is provided for, the preferential 

rate shall for the purposes of this paragraph be taken to be that in force on 

April 10, 1947, and, if no most-favoured-nation rate is provided for, the 

margin shall not exceed the difference between the most-favoured-nation 

and preferential rates existing on April 10, 1947; 

(b) in respect of duties or charges on any product not described in the appro-

priate Schedule, the difference between the most-favoured-nation and 

preferential rates existing on April 10, 1947. 

In the case of the contracting parties named in Annex G, the date of April 10, 

1947, referred to in subparagraph (a) and (b) of this paragraph shall be replaced 

by the respective dates set forth in that Annex. 

 

 

 

 

 

 
1  The authentic text erroneously reads "subparagraph 5 (a)". 
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Article II 

Schedules of Concessions 

 

1.  

(a) Each contracting party shall accord to the commerce of the other contract-

ing parties treatment no less favourable than that provided for in the ap-

propriate Part of the appropriate Schedule annexed to this Agreement. 

(b) The products described in Part I of the Schedule relating to any contract-

ing party, which are the products of territories of other contracting parties, 

shall, on their importation into the territory to which the Schedule relates, 

and subject to the terms, conditions or qualifications set forth in that 

Schedule, be exempt from ordinary customs duties in excess of those set 

forth and provided therein. Such products shall also be exempt from all 

other duties or charges of any kind imposed on or in connection with the 

importation in excess of those imposed on the date of this Agreement or 

those directly and mandatorily required to be imposed thereafter by leg-

islation in force in the importing territory on that date. 

(c) The products described in Part II of the Schedule relating to any contract-

ing party which are the products of territories entitled under Article I to 

receive preferential treatment upon importation into the territory to which 

the Schedule relates shall, on their importation into such territory, and 

subject to the terms, conditions or qualifications set forth in that Schedule, 

be exempt from ordinary customs duties in excess of those set forth and 

provided for in Part II of that Schedule. Such products shall also be ex-

empt from all other duties or charges of any kind imposed on or in con-

nection with importation in excess of those imposed on the date of this 

Agreement or those directly or mandatorily required to be imposed there-

after by legislation in force in the importing territory on that date. Nothing 

in this Article shall prevent any contracting party from maintaining its 

requirements existing on the date of this Agreement as to the eligibility of 

goods for entry at preferential rates of duty. 

2. Nothing in this Article shall prevent any contracting party from imposing at 

any time on the importation of any product: 

(a) a charge equivalent to an internal tax imposed consistently with the pro-

visions of paragraph 2 of Article III* in respect of the like domestic prod-

uct or in respect of an article from which the imported product has been 

manufactured or produced in whole or in part; 

(b) any anti-dumping or countervailing duty applied consistently with the 

provisions of Article VI;* 

(c) fees or other charges commensurate with the cost of services rendered. 

3. No contracting party shall alter its method of determining dutiable value or of 

converting currencies so as to impair the value of any of the concessions pro-

vided for in the appropriate Schedule annexed to this Agreement. 
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4. If any contracting party establishes, maintains or authorizes, formally or in ef-

fect, a monopoly of the importation of any product described in the appropriate 

Schedule annexed to this Agreement, such monopoly shall not, except as pro-

vided for in that Schedule or as otherwise agreed between the parties which 

initially negotiated the concession, operate so as to afford protection on the 

average in excess of the amount of protection provided for in that Schedule. 

The provisions of this paragraph shall not limit the use by contracting parties 

of any form of assistance to domestic producers permitted by other provisions 

of this Agreement.* 

5. If any contracting party considers that a product is not receiving from another 

contracting party the treatment which the first contracting party believes to 

have been contemplated by a concession provided for in the appropriate Sched-

ule annexed to this Agreement, it shall bring the matter directly to the attention 

of the other contracting party. If the latter agrees that the treatment contem-

plated was that claimed by the first contracting party, but declares that such 

treatment cannot be accorded because a court or other proper authority has 

ruled to the effect that the product involved cannot be classified under the tariff 

laws of such contracting party so as to permit the treatment contemplated in 

this Agreement, the two contracting parties, together with any other contracting 

parties substantially interested, shall enter promptly into further negotiations 

with a view to a compensatory adjustment of the matter. 

6.  

(a) The specific duties and charges included in the Schedules relating to con-

tracting parties members of the International Monetary Fund, and margins 

of preference in specific duties and charges maintained by such contract-

ing parties, are expressed in the appropriate currency at the par value ac-

cepted or provisionally recognized by the Fund at the date of this Agree-

ment. Accordingly, in case this par value is reduced consistently with the 

Articles of Agreement of the International Monetary Fund by more than 

twenty per centum, such specific duties and charges and margins of pref-

erence may be adjusted to take account of such reduction; provided that 

the CONTRACTING PARTIES (i.e., the contracting parties acting 

jointly as provided for in Article XXV) concur that such adjustments will 

not impair the value of the concessions provided for in the appropriate 

Schedule or elsewhere in this Agreement, due account being taken of all 

factors which may influence the need for, or urgency of, such adjust-

ments. 

(b) Similar provisions shall apply to any contracting party not a member of 

the Fund, as from the date on which such contracting party becomes a 

member of the Fund or enters into a special exchange agreement in pur-

suance of Article XV. 

7. The Schedules annexed to this Agreement are hereby made an integral part of 

Part I of this Agreement. 
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PART II 

 

Article III* 

National Treatment on Internal Taxation and Regulation 

 

1. The contracting parties recognize that internal taxes and other internal charges, 

and laws, regulations and requirements affecting the internal sale, offering for 

sale, purchase, transportation, distribution or use of products, and internal 

quantitative regulations requiring the mixture, processing or use of products in 

specified amounts or proportions, should not be applied to imported or domes-

tic products so as to afford protection to domestic production.* 

2. The products of the territory of any contracting party imported into the territory 

of any other contracting party shall not be subject, directly or indirectly, to in-

ternal taxes or other internal charges of any kind in excess of those applied, 

directly or indirectly, to like domestic products. Moreover, no contracting party 

shall otherwise apply internal taxes or other internal charges to imported or 

domestic products in a manner contrary to the principles set forth in para-

graph 1.* 

3. With respect to any existing internal tax which is inconsistent with the provi-

sions of paragraph 2, but which is specifically authorized under a trade agree-

ment, in force on April 10, 1947, in which the import duty on the taxed product 

is bound against increase, the contracting party imposing the tax shall be free 

to postpone the application of the provisions of paragraph 2 to such tax until 

such time as it can obtain release from the obligations of such trade agreement 

in order to permit the increase of such duty to the extent necessary to compen-

sate for the elimination of the protective element of the tax. 

4. The products of the territory of any contracting party imported into the territory 

of any other contracting party shall be accorded treatment no less favourable 

than that accorded to like products of national origin in respect of all laws, 

regulations and requirements affecting their internal sale, offering for sale, pur-

chase, transportation, distribution or use. The provisions of this paragraph shall 

not prevent the application of differential internal transportation charges which 

are based exclusively on the economic operation of the means of transport and 

not on the nationality of the product. 

5. No contracting party shall establish or maintain any internal quantitative regu-

lation relating to the mixture, processing or use of products in specified 

amounts or proportions which requires, directly or indirectly, that any specified 

amount or proportion of any product which is the subject of the regulation must 

be supplied from domestic sources. Moreover, no contracting party shall oth-

erwise apply internal quantitative regulations in a manner contrary to the prin-

ciples set forth in paragraph 1.* 

6. The provisions of paragraph 5 shall not apply to any internal quantitative reg-

ulation in force in the territory of any contracting party on July 1, 1939, April 



The General Agreement on Tariffs and Trade 1947 

 350 

10, 1947, or March 24, 1948, at the option of that contracting party; Provided 

that any such regulation which is contrary to the provisions of paragraph 5 shall 

not be modified to the detriment of imports and shall be treated as a customs 

duty for the purpose of negotiation. 

7. No internal quantitative regulation relating to the mixture, processing or use of 

products in specified amounts or proportions shall be applied in such a manner 

as to allocate any such amount or proportion among external sources of supply. 

8.   

(a) The provisions of this Article shall not apply to laws, regulations or re-

quirements governing the procurement by governmental agencies of 

products purchased for governmental purposes and not with a view to 

commercial resale or with a view to use in the production of goods for 

commercial sale. 

(b) The provisions of this Article shall not prevent the payment of subsidies 

exclusively to domestic producers, including payments to domestic pro-

ducers derived from the proceeds of internal taxes or charges applied con-

sistently with the provisions of this Article and subsidies effected through 

governmental purchases of domestic products. 

9. The contracting parties recognize that internal maximum price control 

measures, even though conforming to the other provisions of this Article, can 

have effects prejudicial to the interests of contracting parties supplying im-

ported products. Accordingly, contracting parties applying such measures shall 

take account of the interests of exporting contracting parties with a view to 

avoiding to the fullest practicable extent such prejudicial effects. 

10. The provisions of this Article shall not prevent any contracting party from es-

tablishing or maintaining internal quantitative regulations relating to exposed 

cinematograph films and meeting the requirements of Article IV. 

 

Article IV 

Special Provisions relating to Cinematograph Films 

 

If any contracting party establishes or maintains internal quantitative regulations re-

lating to exposed cinematograph films, such regulations shall take the form of screen 

quotas which shall conform to the following requirements: 

(a) Screen quotas may require the exhibition of cinematograph films of na-

tional origin during a specified minimum proportion of the total screen time 

actually utilized, over a specified period of not less than one year, in the 

commercial exhibition of all films of whatever origin, and shall be com-

puted on the basis of screen time per theatre per year or the equivalent 

thereof; 

(b) With the exception of screen time reserved for films of national origin under 

a screen quota, screen time including that released by administrative action 
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from screen time reserved for films of national origin, shall not be allocated 

formally or in effect among sources of supply; 

(c) (c)Notwithstanding the provisions of subparagraph (b) of this Article, any 

contracting party may maintain screen quotas conforming to the require-

ments of subparagraph (a) of this Article which reserve a minimum propor-

tion of screen time for films of a specified origin other than that of the con-

tracting party imposing such screen quotas; Provided that no such minimum 

proportion of screen time shall be increased above the level in effect on 

April 10, 1947; 

(d) Screen quotas shall be subject to negotiation for their limitation, liberaliza-

tion or elimination.  

 

Article V 

Freedom of Transit 

 

1. Goods (including baggage), and also vessels and other means of transport, shall 

be deemed to be in transit across the territory of a contracting party when the 

passage across such territory, with or without trans-shipment, warehousing, 

breaking bulk, or change in the mode of transport, is only a portion of a com-

plete journey beginning and terminating beyond the frontier of the contracting 

party across whose territory the traffic passes. Traffic of this nature is termed 

in this article "traffic in transit". 

2. There shall be freedom of transit through the territory of each contracting party, 

via the routes most convenient for international transit, for traffic in transit to 

or from the territory of other contracting parties. No distinction shall be made 

which is based on the flag of vessels, the place of origin, departure, entry, exit 

or destination, or on any circumstances relating to the ownership of goods, of 

vessels or of other means of transport. 

3. Any contracting party may require that traffic in transit through its territory be 

entered at the proper custom house, but, except in cases of failure to comply 

with applicable customs laws and regulations, such traffic coming from or go-

ing to the territory of other contracting parties shall not be subject to any un-

necessary delays or restrictions and shall be exempt from customs duties and 

from all transit duties or other charges imposed in respect of transit, except 

charges for transportation or those commensurate with administrative expenses 

entailed by transit or with the cost of services rendered. 

4. All charges and regulations imposed by contracting parties on traffic in transit 

to or from the territories of other contracting parties shall be reasonable, having 

regard to the conditions of the traffic. 

5. With respect to all charges, regulations and formalities in connection with 

transit, each contracting party shall accord to traffic in transit to or from the 

territory of any other contracting party treatment no less favourable than the 

treatment accorded to traffic in transit to or from any third country.* 
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6. Each contracting party shall accord to products which have been in transit 

through the territory of any other contracting party treatment no less favourable 

than that which would have been accorded to such products had they been 

transported from their place of origin to their destination without going through 

the territory of such other contracting party. Any contracting party shall, how-

ever, be free to maintain its requirements of direct consignment existing on the 

date of this Agreement, in respect of any goods in regard to which such direct 

consignment is a requisite condition of eligibility for entry of the goods at pref-

erential rates of duty or has relation to the contracting party's prescribed method 

of valuation for duty purposes. 

7. The provisions of this Article shall not apply to the operation of aircraft in 

transit, but shall apply to air transit of goods (including baggage). 

 

Article VI 

Anti-dumping and Countervailing Duties 

 

1. The contracting parties recognize that dumping, by which products of one 

country are introduced into the commerce of another country at less than the 

normal value of the products, is to be condemned if it causes or threatens ma-

terial injury to an established industry in the territory of a contracting party or 

materially retards the establishment of a domestic industry. For the purposes of 

this Article, a product is to be considered as being introduced into the com-

merce of an importing country at less than its normal value, if the price of the 

product exported from one country to another 

(a) is less than the comparable price, in the ordinary course of trade, for the 

like product when destined for consumption in the exporting country, or, 

(b) in the absence of such domestic price, is less than either 

(i) the highest comparable price for the like product for export to any 

third country in the ordinary course of trade, or 

(ii) the cost of production of the product in the country of origin plus a 

reasonable addition for selling cost and profit. 

Due allowance shall be made in each case for differences in conditions and 

terms of sale, for differences in taxation, and for other differences affecting 

price comparability.* 

2. In order to offset or prevent dumping, a contracting party may levy on any 

dumped product an anti-dumping duty not greater in amount than the margin 

of dumping in respect of such product. For the purposes of this Article, the 

margin of dumping is the price difference determined in accordance with the 

provisions of paragraph 1.* 

3. No countervailing duty shall be levied on any product of the territory of any 

contracting party imported into the territory of another contracting party in ex-

cess of an amount equal to the estimated bounty or subsidy determined to have 

been granted, directly or indirectly, on the manufacture, production or export 
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of such product in the country of origin or exportation, including any special 

subsidy to the transportation of a particular product. The term "countervailing 

duty" shall be understood to mean a special duty levied for the purpose of off-

setting any bounty or subsidy bestowed, directly, or indirectly, upon the man-

ufacture, production or export of any merchandise.* 

4. No product of the territory of any contracting party imported into the territory 

of any other contracting party shall be subject to anti-dumping or countervail-

ing duty by reason of the exemption of such product from duties or taxes borne 

by the like product when destined for consumption in the country of origin or 

exportation, or by reason of the refund of such duties or taxes. 

5. No product of the territory of any contracting party imported into the territory 

of any other contracting party shall be subject to both anti-dumping and coun-

tervailing duties to compensate for the same situation of dumping or export 

subsidization. 

6.  

(a) No contracting party shall levy any anti-dumping or countervailing duty 

on the importation of any product of the territory of another contracting 

party unless it determines that the effect of the dumping or subsidization, 

as the case may be, is such as to cause or threaten material injury to an 

established domestic industry, or is such as to retard materially the estab-

lishment of a domestic industry. 

(b) The CONTRACTING PARTIES may waive the requirement of subpara-

graph (a) of this paragraph so as to permit a contracting party to levy an 

anti-dumping or countervailing duty on the importation of any product for 

the purpose of offsetting dumping or subsidization which causes or threat-

ens material injury to an industry in the territory of another contracting 

party exporting the product concerned to the territory of the importing 

contracting party. The CONTRACTING PARTIES shall waive the re-

quirements of subparagraph (a) of this paragraph, so as to permit the lev-

ying of a countervailing duty, in cases in which they find that a subsidy is 

causing or threatening material injury to an industry in the territory of 

another contracting party exporting the product concerned to the territory 

of the importing contracting party.* 

(c) In exceptional circumstances, however, where delay might cause damage 

which would be difficult to repair, a contracting party may levy a coun-

tervailing duty for the purpose referred to in subparagraph (b) of this par-

agraph without the prior approval of the CONTRACTING PARTIES;  

Provided that such action shall be reported immediately to the CON-

TRACTING PARTIES and that the countervailing duty shall be with-

drawn promptly if the CONTRACTING PARTIES disapprove. 

7. A system for the stabilization of the domestic price or of the return to domestic 

producers of a primary commodity, independently of the movements of export 

prices, which results at times in the sale of the commodity for export at a price 
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lower than the comparable price charged for the like commodity to buyers in 

the domestic market, shall be presumed not to result in material injury within 

the meaning of paragraph 6 if it is determined by consultation among the con-

tracting parties substantially interested in the commodity concerned that: 

(a) the system has also resulted in the sale of the commodity for export at a 

price higher than the comparable price charged for the like commodity to 

buyers in the domestic market, and 

(b) the system is so operated, either because of the effective regulation of 

production, or otherwise, as not to stimulate exports unduly or otherwise 

seriously prejudice the interests of other contracting parties.  

 

Article VII 

Valuation for Customs Purposes 

 

1. The contracting parties recognize the validity of the general principles of valu-

ation set forth in the following paragraphs of this Article, and they undertake 

to give effect to such principles, in respect of all products subject to duties or 

other charges* or restrictions on importation and exportation based upon or 

regulated in any manner by value. Moreover, they shall, upon a request by an-

other contracting party review the operation of any of their laws or regulations 

relating to value for customs purposes in the light of these principles. The 

CONTRACTING PARTIES may request from contracting parties reports on 

steps taken by them in pursuance of the provisions of this Article. 

2.  

(a) The value for customs purposes of imported merchandise should be based 

on the actual value of the imported merchandise on which duty is as-

sessed, or of like merchandise, and should not be based on the value of 

merchandise of national origin or on arbitrary or fictitious values.* 

(b) "Actual value" should be the price at which, at a time and place deter-

mined by the legislation of the country of importation, such or like mer-

chandise is sold or offered for sale in the ordinary course of trade under 

fully competitive conditions. To the extent to which the price of such or 

like merchandise is governed by the quantity in a particular transaction, 

the price to be considered should uniformly be related to either (i) com-

parable quantities, or (ii) quantities not less favourable to importers than 

those in which the greater volume of the merchandise is sold in the trade 

between the countries of exportation and importation.* 

(c) When the actual value is not ascertainable in accordance with subpara-

graph (b) of this paragraph, the value for customs purposes should be 

based on the nearest ascertainable equivalent of such value.* 

3. The value for customs purposes of any imported product should not include the 

amount of any internal tax, applicable within the country of origin or export, 
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from which the imported product has been exempted or has been or will be 

relieved by means of refund. 

4.  

(a) Except as otherwise provided for in this paragraph, where it is necessary 

for the purposes of paragraph 2 of this Article for a contracting party to 

convert into its own currency a price expressed in the currency of another 

country, the conversion rate of exchange to be used shall be based, for 

each currency involved, on the par value as established pursuant to the 

Articles of Agreement of the International Monetary Fund or on the rate 

of exchange recognized by the Fund, or on the par value established in 

accordance with a special exchange agreement entered into pursuant to 

Article XV of this Agreement. 

(b) Where no such established par value and no such recognized rate of ex-

change exist, the conversion rate shall reflect effectively the current value 

of such currency in commercial transactions. 

(c) The CONTRACTING PARTIES, in agreement with the International 

Monetary Fund, shall formulate rules governing the conversion by con-

tracting parties of any foreign currency in respect of which multiple rates 

of exchange are maintained consistently with the Articles of Agreement 

of the International Monetary Fund. Any contracting party may apply 

such rules in respect of such foreign currencies for the purposes of para-

graph 2 of this Article as an alternative to the use of par values. Until such 

rules are adopted by the Contracting Parties, any contracting party may 

employ, in respect of any such foreign currency, rules of conversion for 

the purposes of paragraph 2 of this Article which are designed to reflect 

effectively the value of such foreign currency in commercial transactions. 

(d) Nothing in this paragraph shall be construed to require any contracting 

party to alter the method of converting currencies for customs purposes 

which is applicable in its territory on the date of this Agreement, if such 

alteration would have the effect of increasing generally the amounts of 

duty payable. 

4. The bases and methods for determining the value of products subject to duties 

or other charges or restrictions based upon or regulated in any manner by value 

should be stable and should be given sufficient publicity to enable traders to 

estimate, with a reasonable degree of certainty, the value for customs purposes. 

 

Article VIII 

Fees and Formalities connected with Importation and Exportation* 

 

1. 

(a) All fees and charges of whatever character (other than import and export 

duties and other than taxes within the purview of Article III) imposed by 

contracting parties on or in connection with importation or exportation 
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shall be limited in amount to the approximate cost of services rendered 

and shall not represent an indirect protection to domestic products or a 

taxation of imports or exports for fiscal purposes. 

(b) The contracting parties recognize the need for reducing the number and 

diversity of fees and charges referred to in subparagraph (a). 

(c) The contracting parties also recognize the need for minimizing the inci-

dence and complexity of import and export formalities and for decreasing 

and simplifying import and export documentation requirements.* 

2. A contracting party shall, upon request by another contracting party or by the 

CONTRACTING PARTIES, review the operation of its laws and regulations 

in the light of the provisions of this Article. 

3. No contracting party shall impose substantial penalties for minor breaches of 

customs regulations or procedural requirements. In particular, no penalty in re-

spect of any omission or mistake in customs documentation which is easily 

rectifiable and obviously made without fraudulent intent or gross negligence 

shall be greater than necessary to serve merely as a warning. 

4. The provisions of this Article shall extend to fees, charges, formalities and re-

quirements imposed by governmental authorities in connection with importa-

tion and exportation, including those relating to: 

(a) consular transactions, such as consular invoices and certificates; 

(b) quantitative restrictions; 

(c) licensing; 

(d) exchange control; 

(e) statistical services; 

(f) documents, documentation and certification; 

(g) analysis and inspection; and 

(h) quarantine, sanitation and fumigation. 

 

Article IX 

Marks of Origin 

 

1. Each contracting party shall accord to the products of the territories of other 

contracting parties treatment with regard to marking requirements no less fa-

vourable than the treatment accorded to like products of any third country. 

2. The contracting parties recognize that, in adopting and enforcing laws and reg-

ulations relating to marks of origin, the difficulties and inconveniences which 

such measures may cause to the commerce and industry of exporting countries 

should be reduced to a minimum, due regard being had to the necessity of pro-

tecting consumers against fraudulent or misleading indications. 

3. Whenever it is administratively practicable to do so, contracting parties should 

permit required marks of origin to be affixed at the time of importation. 
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4. The laws and regulations of contracting parties relating to the marking of im-

ported products shall be such as to permit compliance without seriously dam-

aging the products, or materially reducing their value, or unreasonably increas-

ing their cost. 

5. As a general rule, no special duty or penalty should be imposed by any con-

tracting party for failure to comply with marking requirements prior to impor-

tation unless corrective marking is unreasonably delayed or deceptive marks 

have been affixed or the required marking has been intentionally omitted. 

6. The contracting parties shall co-operate with each other with a view to prevent-

ing the use of trade names in such manner as to misrepresent the true origin of 

a product, to the detriment of such distinctive regional or geographical names 

of products of the territory of a contracting party as are protected by its legis-

lation.  Each contracting party shall accord full and sympathetic consideration 

to such requests or representations as may be made by any other contracting 

party regarding the application of the undertaking set forth in the preceding 

sentence to names of products which have been communicated to it by the other 

contracting party. 

 

Article X 

Publication and Administration of Trade Regulations 

 

1. Laws, regulations, judicial decisions and administrative rulings of general ap-

plication, made effective by any contracting party, pertaining to the classifica-

tion or the valuation of products for customs purposes, or to rates of duty, taxes 

or other charges, or to requirements, restrictions or prohibitions on imports or 

exports or on the transfer of payments therefor, or affecting their sale, distribu-

tion, transportation, insurance, warehousing inspection, exhibition, processing, 

mixing or other use, shall be published promptly in such a manner as to enable 

governments and traders to become acquainted with them. Agreements affect-

ing international trade policy which are in force between the government or a 

governmental agency of any contracting party and the government or govern-

mental agency of any other contracting party shall also be published. The pro-

visions of this paragraph shall not require any contracting party to disclose con-

fidential information which would impede law enforcement or otherwise be 

contrary to the public interest or would prejudice the legitimate commercial 

interests of particular enterprises, public or private. 

2. No measure of general application taken by any contracting party effecting an 

advance in a rate of duty or other charge on imports under an established and 

uniform practice, or imposing a new or more burdensome requirement, re-

striction or prohibition on imports, or on the transfer of payments therefor, shall 

be enforced before such measure has been officially published. 

3.  
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(a) Each contracting party shall administer in a uniform, impartial and rea-

sonable manner all its laws, regulations, decisions and rulings of the kind 

described in paragraph 1 of this Article. 

(b) Each contracting party shall maintain, or institute as soon as practicable, 

judicial, arbitral or administrative tribunals or procedures for the purpose, 

inter alia, of the prompt review and correction of administrative action 

relating to customs matters. Such tribunals or procedures shall be inde-

pendent of the agencies entrusted with administrative enforcement and 

their decisions shall be implemented by, and shall govern the practice of, 

such agencies unless an appeal is lodged with a court or tribunal of supe-

rior jurisdiction within the time prescribed for appeals to be lodged by 

importers; Provided that the central administration of such agency may 

take steps to obtain a review of the matter in another proceeding if there 

is good cause to believe that the decision is inconsistent with established 

principles of law or the actual facts. 

(c) The provisions of subparagraph (b) of this paragraph shall not require the 

elimination or substitution of procedures in force in the territory of a con-

tracting party on the date of this Agreement which in fact provide for an 

objective and impartial review of administrative action even though such 

procedures are not fully or formally independent of the agencies entrusted 

with administrative enforcement. Any contracting party employing such 

procedures shall, upon request, furnish the CONTRACTING PARTIES 

with full information thereon in order that they may determine whether 

such procedures conform to the requirements of this subparagraph. 

 

Article XI* 

General Elimination of Quantitative Restrictions 

 

1. No prohibitions or restrictions other than duties, taxes or other charges, whether 

made effective through quotas, import or export licences or other measures, 

shall be instituted or maintained by any contracting party on the importation of 

any product of the territory of any other contracting party or on the exportation 

or sale for export of any product destined for the territory of any other contract-

ing party. 

2. The provisions of paragraph 1 of this Article shall not extend to the following: 

(a) Export prohibitions or restrictions temporarily applied to prevent or re-

lieve critical shortages of foodstuffs or other products essential to the ex-

porting contracting party; 

(b) Import and export prohibitions or restrictions necessary to the application 

of standards or regulations for the classification, grading or marketing of 

commodities in international trade; 
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(c) Import restrictions on any agricultural or fisheries product, imported in 

any form,* necessary to the enforcement of governmental measures 

which operate: 

(i) to restrict the quantities of the like domestic product permitted to be 

marketed or produced, or, if there is no substantial domestic produc-

tion of the like product, of a domestic product for which the imported 

product can be directly substituted; or 

(ii) to remove a temporary surplus of the like domestic product, or, if 

there is no substantial domestic production of the like product, of a 

domestic product for which the imported product can be directly 

substituted, by making the surplus available to certain groups of do-

mestic consumers free of charge or at prices below the current mar-

ket level; or 

(iii) to restrict the quantities permitted to be produced of any animal 

product the production of which is directly dependent, wholly or 

mainly, on the imported commodity, if the domestic production of 

that commodity is relatively negligible. 

Any contracting party applying restrictions on the importation of any product 

pursuant to subparagraph (c) of this paragraph shall give public notice of the 

total quantity or value of the product permitted to be imported during a speci-

fied future period and of any change in such quantity or value. Moreover, any 

restrictions applied under (i) above shall not be such as will reduce the total of 

imports relative to the total of domestic production, as compared with the pro-

portion which might reasonably be expected to rule between the two in the 

absence of restrictions. In determining this proportion, the contracting party 

shall pay due regard to the proportion prevailing during a previous representa-

tive period and to any special factors* which may have affected or may be 

affecting the trade in the product concerned. 

 

Article XII* 

Restrictions to Safeguard the Balance of Payments 

 

1. Notwithstanding the provisions of paragraph 1 of Article XI, any contracting 

party, in order to safeguard its external financial position and its balance of 

payments, may restrict the quantity or value of merchandise permitted to be 

imported, subject to the provisions of the following paragraphs of this Article. 

2.  

(a) Import restrictions instituted, maintained or intensified by a contracting 

party under this Article shall not exceed those necessary: 

(i) to forestall the imminent threat of, or to stop, a serious decline in its 

monetary reserves; or 

(ii) in the case of a contracting party with very low monetary reserves, 

to achieve a reasonable rate of increase in its reserves. 
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Due regard shall be paid in either case to any special factors which may be 

affecting the reserves of such contracting party or its need for reserves, includ-

ing, where special external credits or other resources are available to it, the 

need to provide for the appropriate use of such credits or resources. 

(b) Contracting parties applying restrictions under sub-paragraph (a) of this 

paragraph shall progressively relax them as such conditions improve, 

maintaining them only to the extent that the conditions specified in that 

sub-paragraph still justify their application. They shall eliminate the re-

strictions when conditions would no longer justify their institution or 

maintenance under that subparagraph. 

3.   

(a) Contracting parties undertake, in carrying out their domestic policies, to 

pay due regard to the need for maintaining or restoring equilibrium in 

their balance of payments on a sound and lasting basis and to the desira-

bility of avoiding an uneconomic employment of productive resources.  

They recognize that, in order to achieve these ends, it is desirable so far 

as possible to adopt measures which expand rather than contract interna-

tional trade. 

(b) Contracting parties applying restrictions under this Article may determine 

the incidence of the restrictions on imports of different products or classes 

of products in such a way as to give priority to the importation of those 

products which are more essential. 

(c) Contracting parties applying restrictions under this Article undertake: 

(i) to avoid unnecessary damage to the commercial or economic inter-

ests of any other contracting party;* 

(ii) not to apply restrictions so as to prevent unreasonably the importa-

tion of any description of goods in minimum commercial quantities 

the exclusion of which would impair regular channels of trade; and 

(iii) not to apply restrictions which would prevent the importations of 

commercial samples or prevent compliance with patent, trade mark, 

copyright, or similar procedures. 

(d) The contracting parties recognize that, as a result of domestic policies di-

rected towards the achievement and maintenance of full and productive 

employment or towards the development of economic resources, a con-

tracting party may experience a high level of demand for imports involv-

ing a threat to its monetary reserves of the sort referred to in paragraph 2 

(a) of this Article. Accordingly, a contracting party otherwise complying 

with the provisions of this Article shall not be required to withdraw or 

modify restrictions on the ground that a change in those policies would 

render unnecessary restrictions which it is applying under this Article. 

4.  

(a) Any contracting party applying new restrictions or raising the general 

level of its existing restrictions by a substantial intensification of the 
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measures applied under this Article shall immediately after instituting or 

intensifying such restrictions (or, in circumstances in which prior consul-

tation is practicable, before doing so) consult with the CONTRACTING 

PARTIES as to the nature of its balance of payments difficulties, alterna-

tive corrective measures which may be available, and the possible effect 

of the restrictions on the economies of other contracting parties. 

(b) On a date to be determined by them,* the CONTRACTING PARTIES 

shall review all restrictions still applied under this Article on that date. 

Beginning one year after that date, contracting parties applying import 

restrictions under this Article shall enter into consultations of the type 

provided for in subparagraph (a) of this paragraph with the CONTRACT-

ING PARTIES annually. 

(c)  

(i) If, in the course of consultations with a contracting party under sub-

paragraph (a) or (b) above, the CONTRACTING PARTIES find that 

the restrictions are not consistent with provisions of this Article or 

with those of Article XIII (subject to the provisions of Article XIV), 

they shall indicate the nature of the inconsistency and may advise 

that the restrictions be suitably modified. 

(ii) If, however, as a result of the consultations, the CONTRACTING 

PARTIES determine that the restrictions are being applied in a man-

ner involving an inconsistency of a serious nature with the provi-

sions of this Article or with those of Article XIII (subject to the pro-

visions of Article XIV) and that damage to the trade of any contract-

ing party is caused or threatened thereby, they shall so inform the 

contracting party applying the restrictions and shall make appropri-

ate recommendations for securing conformity with such provisions 

within the specified period of time. If such contracting party does 

not comply with these recommendations within the specified period, 

the CONTRACTING PARTIES may release any contracting party 

the trade of which is adversely affected by the restrictions from such 

obligations under this Agreement towards the contracting party ap-

plying the restrictions as they determine to be appropriate in the cir-

cumstances. 

(d) The CONTRACTING PARTIES shall invite any contracting party which 

is applying restrictions under this Article to enter into consultations with 

them at the request of any contracting party which can establish a prima 

facie case that the restrictions are inconsistent with the provisions of this 

Article or with those of Article XIII (subject to the provisions of Arti-

cle XIV) and that its trade is adversely affected thereby. However, no 

such invitation shall be issued unless the CONTRACTING PARTIES 

have ascertained that direct discussions between the contracting parties 

concerned have not been successful. If, as a result of the consultations 
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with the CONTRACTING PARTIES, no agreement is reached and they 

determine that the restrictions are being applied inconsistently with such 

provisions, and that damage to the trade of the contracting party initiating 

the procedure is caused or threatened thereby, they shall recommend the 

withdrawal or modification of the restrictions. If the restrictions are not 

withdrawn or modified within such time as the CONTRACTING PAR-

TIES may prescribe, they may release the contracting party initiating the 

procedure from such obligations under this Agreement towards the con-

tracting party applying the restrictions as they determine to be appropriate 

in the circumstances. 

(e) In proceeding under this paragraph, the CONTRACTING PARTIES shall 

have due regard to any special external factors adversely affecting the ex-

port trade of the contracting party applying the restrictions.* 

(f) Determinations under this paragraph shall be rendered expeditiously and, 

if possible, within sixty days of the initiation of the consultations. 

5. If there is a persistent and widespread application of import restrictions under 

this Article, indicating the existence of a general disequilibrium which is re-

stricting international trade, the CONTRACTING PARTIES shall initiate dis-

cussions to consider whether other measures might be taken, either by those 

contracting parties the balance of payments of which are under pressure or by 

those the balance of payments of which are tending to be exceptionally favour-

able, or by any appropriate intergovernmental organization, to remove the un-

derlying causes of the disequilibrium. On the invitation of the CONTRACT-

ING PARTIES, contracting parties shall participate in such discussions. 

 

Article XIII* 

Non-discriminatory Administration of Quantitative Restrictions 

 

1. No prohibition or restriction shall be applied by any contracting party on the 

importation of any product of the territory of any other contracting party or on 

the exportation of any product destined for the territory of any other contracting 

party, unless the importation of the like product of all third countries or the 

exportation of the like product to all third countries is similarly prohibited or 

restricted. 

2. In applying import restrictions to any product, contracting parties shall aim at 

a distribution of trade in such product approaching as closely as possible the 

shares which the various contracting parties might be expected to obtain in the 

absence of such restrictions and to this end shall observe the following provi-

sions: 

(a) Wherever practicable, quotas representing the total amount of permitted 

imports (whether allocated among supplying countries or not) shall be 

fixed, and notice given of their amount in accordance with paragraph 3 

(b) of this Article; 
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(b) In cases in which quotas are not practicable, the restrictions may be ap-

plied by means of import licences or permits without a quota; 

(c) Contracting parties shall not, except for purposes of operating quotas al-

located in accordance with subparagraph (d) of this paragraph, require 

that import licences or permits be utilized for the importation of the prod-

uct concerned from a particular country or source; 

(d) In cases in which a quota is allocated among supplying countries the con-

tracting party applying the restrictions may seek agreement with respect 

to the allocation of shares in the quota with all other contracting parties 

having a substantial interest in supplying the product concerned. In cases 

in which this method is not reasonably practicable, the contracting party 

concerned shall allot to contracting parties having a substantial interest in 

supplying the product shares based upon the proportions, supplied by 

such contracting parties during a previous representative period, of the 

total quantity or value of imports of the product, due account being taken 

of any special factors which may have affected or may be affecting the 

trade in the product. No conditions or formalities shall be imposed which 

would prevent any contracting party from utilizing fully the share of any 

such total quantity or value which has been allotted to it, subject to im-

portation being made within any prescribed period to which the quota may 

relate.* 

3.  

(a) In cases in which import licences are issued in connection with import 

restrictions, the contracting party applying the restrictions shall provide, 

upon the request of any contracting party having an interest in the trade 

in the product concerned, all relevant information concerning the admin-

istration of the restrictions, the import licences granted over a recent pe-

riod and the distribution of such licences among supplying countries; Pro-

vided that there shall be no obligation to supply information as to the 

names of importing or supplying enterprises. 

(b) In the case of import restrictions involving the fixing of quotas, the con-

tracting party applying the restrictions shall give public notice of the total 

quantity or value of the product or products which will be permitted to be 

imported during a specified future period and of any change in such quan-

tity or value. Any supplies of the product in question which were en route 

at the time at which public notice was given shall not be excluded from 

entry; Provided that they may be counted so far as practicable, against the 

quantity permitted to be imported in the period in question, and also, 

where necessary, against the quantities permitted to be imported in the 

next following period or periods; and Provided further that if any con-

tracting party customarily exempts from such restrictions products en-

tered for consumption or withdrawn from warehouse for consumption 
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during a period of thirty days after the day of such public notice, such 

practice shall be considered full compliance with this subparagraph. 

(c) In the case of quotas allocated among supplying countries, the contracting 

party applying the restrictions shall promptly inform all other contracting 

parties having an interest in supplying the product concerned of the shares 

in the quota currently allocated, by quantity or value, to the various sup-

plying countries and shall give public notice thereof. 

4. With regard to restrictions applied in accordance with paragraph 2 (d) of this 

Article or under paragraph 2 (c) of Article XI, the selection of a representative 

period for any product and the appraisal of any special factors* affecting the 

trade in the product shall be made initially by the contracting party applying 

the restriction; Provided that such contracting party shall, upon the request of 

any other contracting party having a substantial interest in supplying that prod-

uct or upon the request of the CONTRACTING PARTIES, consult promptly 

with the other contracting party or the CONTRACTING PARTIES regarding 

the need for an adjustment of the proportion determined or of the base period 

selected, or for the reappraisal of the special factors involved, or for the elimi-

nation of conditions, formalities or any other provisions established unilaterally 

relating to the allocation of an adequate quota or its unrestricted utilization. 

5. The provisions of this Article shall apply to any tariff quota instituted or main-

tained by any contracting party, and, in so far as applicable, the principles of 

this Article shall also extend to export restrictions. 

 

Article XIV* 

Exceptions to the Rule of Non-discrimination 

 

1. A contracting party which applies restrictions under Article XII or under Sec-

tion B of Article XVIII may, in the application of such restrictions, deviate 

from the provisions of Article XIII in a manner having equivalent effect to re-

strictions on payments and transfers for current international transactions 

which that contracting party may at that time apply under Article VIII or XIV 

of the Articles of Agreement of the International Monetary Fund, or under anal-

ogous provisions of a special exchange agreement entered into pursuant to par-

agraph 6 of Article XV.* 

2. A contracting party which is applying import restrictions under Article XII or 

under Section B of Article XVIII may, with the consent of the CONTRACT-

ING PARTIES, temporarily deviate from the provisions of Article XIII in re-

spect of a small part of its external trade where the benefits to the contracting 

party or contracting parties concerned substantially outweigh any injury which 

may result to the trade of other contracting parties.* 

3. The provisions of Article XIII shall not preclude a group of territories having 

a common quota in the International Monetary Fund from applying against im-
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ports from other countries, but not among themselves, restrictions in accord-

ance with the provisions of Article XII or of Section B of Article XVIII on 

condition that such restrictions are in all other respects consistent with the pro-

visions of Article XIII. 

4. A contracting party applying import restrictions under Article XII or under 

Section B of Article XVIII shall not be precluded by Articles XI to XV or Sec-

tion B of Article XVIII of this Agreement from applying measures to direct its 

exports in such a manner as to increase its earnings of currencies which it can 

use without deviation from the provisions of Article XIII. 

5. A contracting party shall not be precluded by Articles XI to XV, inclusive, or 

by Section B of Article XVIII, of this Agreement from applying quantitative 

restrictions: 

(a) having equivalent effect to exchange restrictions authorized under Section 

3 (b) of Article VII of the Articles of Agreement of the International Mon-

etary Fund, or 

(b) under the preferential arrangements provided for in Annex A of this 

Agreement, pending the outcome of the negotiations referred to therein. 

 

Article XV 

Exchange Arrangements 

 

1. The CONTRACTING PARTIES shall seek co-operation with the International 

Monetary Fund to the end that the CONTRACTING PARTIES and the Fund 

may pursue a co-ordinated policy with regard to exchange questions within the 

jurisdiction of the Fund and questions of quantitative restrictions and other 

trade measures within the jurisdiction of the CONTRACTING PARTIES. 

2. In all cases in which the CONTRACTING PARTIES are called upon to con-

sider or deal with problems concerning monetary reserves, balances of pay-

ments or foreign exchange arrangements, they shall consult fully with the In-

ternational Monetary Fund. In such consultations, the CONTRACTING PAR-

TIES shall accept all findings of statistical and other facts presented by the 

Fund relating to foreign exchange, monetary reserves and balances of pay-

ments, and shall accept the determination of the Fund as to whether action by 

a contracting party in exchange matters is in accordance with the Articles of 

Agreement of the International Monetary Fund, or with the terms of a special 

exchange agreement between that contracting party and the CONTRACTING 

PARTIES. The CONTRACTING PARTIES in reaching their final decision in 

cases involving the criteria set forth in paragraph 2 (a) of Article XII or in 

paragraph 9 of Article XVIII, shall accept the determination of the Fund as to 

what constitutes a serious decline in the contracting party's monetary reserves, 

a very low level of its monetary reserves or a reasonable rate of increase in its 

monetary reserves, and as to the financial aspects of other matters covered in 

consultation in such cases. 
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3. The CONTRACTING PARTIES shall seek agreement with the Fund regarding 

procedures for consultation under paragraph 2 of this Article. 

4. Contracting parties shall not, by exchange action, frustrate* the intent of the 

provisions of this Agreement, nor, by trade action, the intent of the provisions 

of the Articles of Agreement of the International Monetary Fund. 

5. If the CONTRACTING PARTIES consider, at any time, that exchange re-

strictions on payments and transfers in connection with imports are being ap-

plied by a contracting party in a manner inconsistent with the exceptions pro-

vided for in this Agreement for quantitative restrictions, they shall report 

thereon to the Fund. 

6. Any contracting party which is not a member of the Fund shall, within a time 

to be determined by the CONTRACTING PARTIES after consultation with 

the Fund, become a member of the Fund, or, failing that, enter into a special 

exchange agreement with the CONTRACTING PARTIES. A contracting party 

which ceases to be a member of the Fund shall forthwith enter into a special 

exchange agreement with the CONTRACTING PARTIES. Any special ex-

change agreement entered into by a contracting party under this paragraph shall 

thereupon become part of its obligations under this Agreement. 

7.  

(a) A special exchange agreement between a contracting party and the CON-

TRACTING PARTIES under paragraph 6 of this Article shall provide to 

the satisfaction of the CONTRACTING PARTIES that the objectives of 

this Agreement will not be frustrated as a result of action in exchange 

matters by the contracting party in question. 

(b) The terms of any such agreement shall not impose obligations on the con-

tracting party in exchange matters generally more restrictive than those 

imposed by the Articles of Agreement of the International Monetary Fund 

on members of the Fund. 

8. A contracting party which is not a member of the Fund shall furnish such in-

formation within the general scope of section 5 of Article VIII of the Articles 

of Agreement of the International Monetary Fund as the CONTRACTING 

PARTIES may require in order to carry out their functions under this Agree-

ment. 

9. Nothing in this Agreement shall preclude: 

(a) the use by a contracting party of exchange controls or exchange re-

strictions in accordance with the Articles of Agreement of the Interna-

tional Monetary Fund or with that contracting party's special exchange 

agreement with the CONTRACTING PARTIES, or 

(b) the use by a contracting party of restrictions or controls in imports or ex-

ports, the sole effect of which, additional to the effects permitted under 

Articles XI, XII, XIII and XIV, is to make effective such exchange con-

trols or exchange restrictions. 
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Article XVI* 

Subsidies 

 

Section A - Subsidies in General 

 

1. If any contracting party grants or maintains any subsidy, including any form of 

income or price support, which operates directly or indirectly to increase ex-

ports of any product from, or to reduce imports of any product into, its territory, 

it shall notify the CONTRACTING PARTIES in writing of the extent and na-

ture of the subsidization, of the estimated effect of the subsidization on the 

quantity of the affected product or products imported into or exported from its 

territory and of the circumstances making the subsidization necessary. In any 

case in which it is determined that serious prejudice to the interests of any other 

contracting party is caused or threatened by any such subsidization, the con-

tracting party granting the subsidy shall, upon request, discuss with the other 

contracting party or parties concerned, or with the CONTRACTING PAR-

TIES, the possibility of limiting the subsidization. 

 

Section B - Additional Provisions on Export Subsidies* 

 

2. The contracting parties recognize that the granting by a contracting party of a 

subsidy on the export of any product may have harmful effects for other con-

tracting parties, both importing and exporting, may cause undue disturbance to 

their normal commercial interests, and may hinder the achievement of the ob-

jectives of this Agreement. 

3. Accordingly, contracting parties should seek to avoid the use of subsidies on 

the export of primary products. If, however, a contracting party grants directly 

or indirectly any form of subsidy which operates to increase the export of any 

primary product from its territory, such subsidy shall not be applied in a manner 

which results in that contracting party having more than an equitable share of 

world export trade in that product, account being taken of the shares of the 

contracting parties in such trade in the product during a previous representative 

period, and any special factors which may have affected or may be affecting 

such trade in the product.* 

4. Further, as from 1 January 1958 or the earliest practicable date thereafter, con-

tracting parties shall cease to grant either directly or indirectly any form of 

subsidy on the export of any product other than a primary product which sub-

sidy results in the sale of such product for export at a price lower than the com-

parable price charged for the like product to buyers in the domestic market. 

Until 31 December 1957 no contracting party shall extend the scope of any 

such subsidization beyond that existing on 1 January 1955 by the introduction 

of new, or the extension of existing, subsidies.* 
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5. The CONTRACTING PARTIES shall review the operation of the provisions 

of this Article from time to time with a view to examining its effectiveness, in 

the light of actual experience, in promoting the objectives of this Agreement 

and avoiding subsidization seriously prejudicial to the trade or interests of con-

tracting parties. 

 

Article XVII 

State Trading Enterprises 

 

1. * 

(a) Each contracting party undertakes that if it establishes or maintains a State 

enterprise, wherever located, or grants to any enterprise, formally or in 

effect, exclusive or special privileges,* such enterprise shall, in its pur-

chases or sales involving either imports or exports, act in a manner con-

sistent with the general principles of non-discriminatory treatment pre-

scribed in this Agreement for governmental measures affecting imports 

or exports by private traders. 

(b) The provisions of subparagraph (a) of this paragraph shall be understood 

to require that such enterprises shall, having due regard to the other pro-

visions of this Agreement, make any such purchases or sales solely in 

accordance with commercial considerations,* including price, quality, 

availability, marketability, transportation and other conditions of pur-

chase or sale, and shall afford the enterprises of the other contracting par-

ties adequate opportunity, in accordance with customary business prac-

tice, to compete for participation in such purchases or sales. 

(c) No contracting party shall prevent any enterprise (whether or not an en-

terprise described in subparagraph (a) of this paragraph) under its juris-

diction from acting in accordance with the principles of subparagraphs (a) 

and (b) of this paragraph. 

2. The provisions of paragraph 1 of this Article shall not apply to imports of prod-

ucts for immediate or ultimate consumption in governmental use and not oth-

erwise for resale or use in the production of goods* for sale. With respect to 

such imports, each contracting party shall accord to the trade of the other con-

tracting parties fair and equitable treatment. 

3. The contracting parties recognize that enterprises of the kind described in par-

agraph 1 (a) of this Article might be operated so as to create serious obstacles 

to trade; thus negotiations on a reciprocal and mutually advantageous basis de-

signed to limit or reduce such obstacles are of importance to the expansion of 

international trade.* 

4.  

(a) Contracting parties shall notify the CONTRACTING PARTIES of the 

products which are imported into or exported from their territories by en-

terprises of the kind described in paragraph 1 (a) of this Article. 
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(b) A contracting party establishing, maintaining or authorizing an import 

monopoly of a product, which is not the subject of a concession under 

Article II, shall, on the request of another contracting party having a sub-

stantial trade in the product concerned, inform the CONTRACTING 

PARTIES of the import mark-up* on the product during a recent repre-

sentative period, or, when it is not possible to do so, of the price charged 

on the resale of the product. 

(c) The CONTRACTING PARTIES may, at the request of a contracting 

party which has reason to believe that its interest under this Agreement 

are being adversely affected by the operations of an enterprise of the kind 

described in paragraph 1 (a), request the contracting party establishing, 

maintaining or authorizing such enterprise to supply information about its 

operations related to the carrying out of the provisions of this Agreement. 

(d) The provisions of this paragraph shall not require any contracting party to 

disclose confidential information which would impede law enforcement 

or otherwise be contrary to the public interest or would prejudice the le-

gitimate commercial interests of particular enterprises. 

 

Article XVIII* 

Governmental Assistance to Economic Development 

 

1. The contracting parties recognize that the attainment of the objectives of this 

Agreement will be facilitated by the progressive development of their econo-

mies, particularly of those contracting parties the economies of which can only 

support low standards of living* and are in the early stages of development.* 

2. The contracting parties recognize further that it may be necessary for those 

contracting parties, in order to implement programmes and policies of eco-

nomic development designed to raise the general standard of living of their 

people, to take protective or other measures affecting imports, and that such 

measures are justified in so far as they facilitate the attainment of the objectives 

of this Agreement. They agree, therefore, that those contracting parties should 

enjoy additional facilities to enable them (a) to maintain sufficient flexibility 

in their tariff structure to be able to grant the tariff protection required for the 

establishment of a particular industry* and (b) to apply quantitative restrictions 

for balance of payments purposes in a manner which takes full account of the 

continued high level of demand for imports likely to be generated by their pro-

grammes of economic development. 

3. The contracting parties recognize finally that, with those additional facilities 

which are provided for in Sections A and B of this Article, the provisions of 

this Agreement would normally be sufficient to enable contracting parties to 

meet the requirements of their economic development. They agree, however, 

that there may be circumstances where no measure consistent with those pro-

visions is practicable to permit a contracting party in the process of economic 
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development to grant the governmental assistance required to promote the es-

tablishment of particular industries* with a view to raising the general standard 

of living of its people. Special procedures are laid down in Sections C and D 

of this Article to deal with those cases. 

4.  

(a) Consequently, a contracting party, the economy of which can only sup-

port low standards of living* and is in the early stages of development,* 

shall be free to deviate temporarily from the provisions of the other Arti-

cles of this Agreement, as provided in Sections A, B and C of this Article. 

(b) A contracting party, the economy of which is in the process of develop-

ment, but which does not come within the scope of subparagraph (a) 

above, may submit applications to the CONTRACTING PARTIES under 

Section D of this Article. 

5. The contracting parties recognize that the export earnings of contracting par-

ties, the economies of which are of the type described in paragraph 4 (a) and 

(b) above and which depend on exports of a small number of primary commod-

ities, may be seriously reduced by a decline in the sale of such commodities.  

Accordingly, when the exports of primary commodities by such a contracting 

party are seriously affected by measures taken by another contracting party, it 

may have resort to the consultation provisions of Article XXII of this Agree-

ment. 

6. The CONTRACTING PARTIES shall review annually all measures applied 

pursuant to the provisions of Sections C and D of this Article. 

 

Section A 

 

7.  

(a) If a contracting party coming within the scope of paragraph 4 (a) of this 

Article considers it desirable, in order to promote the establishment of a 

particular industry* with a view to raising the general standard of living 

of its people, to modify or withdraw a concession included in the appro-

priate Schedule annexed to this Agreement, it shall notify the CON-

TRACTING PARTIES to this effect and enter into negotiations with any 

contracting party with which such concession was initially negotiated, 

and with any other contracting party determined by the CONTRACTING 

PARTIES to have a substantial interest therein. If agreement is reached 

between such contracting parties concerned, they shall be free to modify 

or withdraw concessions under the appropriate Schedules to this Agree-

ment in order to give effect to such agreement, including any compensa-

tory adjustments involved. 

(b) If agreement is not reached within sixty days after the notification pro-

vided for in subparagraph (a) above, the contracting party which proposes 
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to modify or withdraw the concession may refer the matter to the CON-

TRACTING PARTIES which shall promptly examine it. If they find that 

the contracting party which proposes to modify or withdraw the conces-

sion has made every effort to reach an agreement and that the compensa-

tory adjustment offered by it is adequate, that contracting party shall be 

free to modify or withdraw the concession if, at the same time, it gives 

effect to the compensatory adjustment. If the CONTRACTING PARTIES 

do not find that the compensation offered by a contracting party proposing 

to modify or withdraw the concession is adequate, but find that it has 

made every reasonable effort to offer adequate compensation, that con-

tracting party shall be free to proceed with such modification or with-

drawal. If such action is taken, any other contracting party referred to in 

subparagraph (a) above shall be free to modify or withdraw substantially 

equivalent concessions initially negotiated with the contracting party 

which has taken the action.* 

 

Section B 

 

8. The contracting parties recognize that contracting parties coming within the 

scope of paragraph 4 (a) of this Article tend, when they are in rapid process of 

development, to experience balance of payments difficulties arising mainly 

from efforts to expand their internal markets as well as from the instability in 

their terms of trade. 

9. In order to safeguard its external financial position and to ensure a level of 

reserves adequate for the implementation of its programme of economic devel-

opment, a contracting party coming within the scope of paragraph 4 (a) of this 

Article may, subject to the provisions of paragraphs 10 to 12, control the gen-

eral level of its imports by restricting the quantity or value of merchandise per-

mitted to be imported; Provided that the import restrictions instituted, main-

tained or intensified shall not exceed those necessary: 

(a) to forestall the threat of, or to stop, a serious decline in its monetary re-

serves, or 

(b) in the case of a contracting party with inadequate monetary reserves, to 

achieve a reasonable rate of increase in its reserves. 

Due regard shall be paid in either case to any special factors which may be 

affecting the reserves of the contracting party or its need for reserves, includ-

ing, where special external credits or other resources are available to it, the 

need to provide for the appropriate use of such credits or resources. 

10. In applying these restrictions, the contracting party may determine their inci-

dence on imports of different products or classes of products in such a way as 

to give priority to the importation of those products which are more essential 

in the light of its policy of economic development; Provided that the re-

strictions are so applied as to avoid unnecessary damage to the commercial or 
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economic interests of any other contracting party and not to prevent unreason-

ably the importation of any description of goods in minimum commercial quan-

tities the exclusion of which would impair regular channels of trade; and Pro-

vided further that the restrictions are not so applied as to prevent the importa-

tion of commercial samples or to prevent compliance with patent, trade mark, 

copyright or similar procedures. 

11. In carrying out its domestic policies, the contracting party concerned shall pay 

due regard to the need for restoring equilibrium in its balance of payments on 

a sound and lasting basis and to the desirability of assuring an economic em-

ployment of productive resources. It shall progressively relax any restrictions 

applied under this Section as conditions improve, maintaining them only to the 

extent necessary under the terms of paragraph 9 of this Article and shall elim-

inate them when conditions no longer justify such maintenance; Provided that 

no contracting party shall be required to withdraw or modify restrictions on the 

ground that a change in its development policy would render unnecessary the 

restrictions which it is applying under this Section.* 

12.  

(a) Any contracting party applying new restrictions or raising the general 

level of its existing restrictions by a substantial intensification of the 

measures applied under this Section, shall immediately after instituting or 

intensifying such restrictions (or, in circumstances in which prior consul-

tation is practicable, before doing so) consult with the CONTRACTING 

PARTIES as to the nature of its balance of payments difficulties, alterna-

tive corrective measures which may be available, and the possible effect 

of the restrictions on the economies of other contracting parties. 

(b) On a date to be determined by them* the CONTRACTING PARTIES 

shall review all restrictions still applied under this Section on that date.  

Beginning two years after that date, contracting parties applying re-

strictions under this Section shall enter into consultations of the type pro-

vided for in subparagraph (a) above with the CONTRACTING PARTIES 

at intervals of approximately, but not less than, two years according to a 

programme to be drawn up each year by the CONTRACTING PARTIES;  

Provided that no consultation under this subparagraph shall take place 

within two years after the conclusion of a consultation of a general nature 

under any other provision of this paragraph. 

(c)  
(i) If, in the course of consultations with a contracting party under sub-

paragraph (a) or (b) of this paragraph, the CONTRACTING PAR-

TIES find that the restrictions are not consistent with the provisions 

of this Section or with those of Article XIII (subject to the provisions 

of Article XIV), they shall indicate the nature of the inconsistency 

and may advise that the restrictions be suitably modified. 



The General Agreement on Tariffs and Trade 1947 

 373 

(ii) If, however, as a result of the consultations, the CONTRACTING 

PARTIES determine that the restrictions are being applied in a man-

ner involving an inconsistency of a serious nature with the provi-

sions of this Section or with those of Article XIII (subject to the pro-

visions of Article XIV) and that damage to the trade of any contract-

ing party is caused or threatened thereby, they shall so inform the 

contracting party applying the restrictions and shall make appropri-

ate recommendations for securing conformity with such provisions 

within a specified period. If such contracting party does not comply 

with these recommendations within the specified period, the CON-

TRACTING PARTIES may release any contracting party the trade 

of which is adversely affected by the restrictions from such obliga-

tions under this Agreement towards the contracting party applying 

the restrictions as they determine to be appropriate in the circum-

stances. 

(d) The CONTRACTING PARTIES shall invite any contracting party which 

is applying restrictions under this Section to enter into consultations with 

them at the request of any contracting party which can establish a prima 

facie case that the restrictions are inconsistent with the provisions of this 

Section or with those of Article XIII (subject to the provisions of Arti-

cle XIV) and that its trade is adversely affected thereby. However, no 

such invitation shall be issued unless the CONTRACTING PARTIES 

have ascertained that direct discussions between the contracting parties 

concerned have not been successful. If, as a result of the consultations 

with the CONTRACTING PARTIES no agreement is reached and they 

determine that the restrictions are being applied inconsistently with such 

provisions, and that damage to the trade of the contracting party initiating 

the procedure is caused or threatened thereby, they shall recommend the 

withdrawal or modification of the restrictions. If the restrictions are not 

withdrawn or modified within such time as the CONTRACTING PAR-

TIES may prescribe, they may release the contracting party initiating the 

procedure from such obligations under this Agreement towards the con-

tracting party applying the restrictions as they determine to be appropriate 

in the circumstances. 

(e) If a contracting party against which action has been taken in accordance 

with the last sentence of subparagraph (c) (ii) or (d) of this paragraph, 

finds that the release of obligations authorized by the CONTRACTING 

PARTIES adversely affects the operation of its programme and policy of 

economic development, it shall be free, not later than sixty days after such 

action is taken, to give written notice to the Executive Secretary2 to the 

 
2  By the Decision of 23 March 1965, the CONTRACTING PARTIES changed the title 

of the head of the GATT secretariat from "Executive Secretary" to "Director-General". 



The General Agreement on Tariffs and Trade 1947 

 374 

Contracting Parties of its intention to withdraw from this Agreement and 

such withdrawal shall take effect on the sixtieth day following the day on 

which the notice is received by him. 

(f) In proceeding under this paragraph, the CONTRACTING PARTIES shall 

have due regard to the factors referred to in paragraph 2 of this Article.  

Determinations under this paragraph shall be rendered expeditiously and, 

if possible, within sixty days of the initiation of the consultations. 

 

Section C 

 

13. If a contracting party coming within the scope of paragraph 4 (a) of this Article 

finds that governmental assistance is required to promote the establishment of 

a particular industry* with a view to raising the general standard of living of its 

people, but that no measure consistent with the other provisions of this Agree-

ment is practicable to achieve that objective, it may have recourse to the provi-

sions and procedures set out in this Section.* 

14. The contracting party concerned shall notify the CONTRACTING PARTIES 

of the special difficulties which it meets in the achievement of the objective 

outlined in paragraph 13 of this Article and shall indicate the specific measure 

affecting imports which it proposes to introduce in order to remedy these diffi-

culties. It shall not introduce that measure before the expiration of the time-

limit laid down in paragraph 15 or 17, as the case may be, or if the measure 

affects imports of a product which is the subject of a concession included in 

the appropriate Schedule annexed to this Agreement, unless it has secured the 

concurrence of the CONTRACTING PARTIES in accordance with provisions 

of paragraph 18; Provided that, if the industry receiving assistance has already 

started production, the contracting party may, after informing the CON-

TRACTING PARTIES, take such measures as may be necessary to prevent, 

during that period, imports of the product or products concerned from increas-

ing substantially above a normal level.* 

15. If, within thirty days of the notification of the measure, the CONTRACTING 

PARTIES do not request the contracting party concerned to consult with 

them,* that contracting party shall be free to deviate from the relevant provi-

sions of the other Articles of this Agreement to the extent necessary to apply 

the proposed measure. 

16. If it is requested by the CONTRACTING PARTIES to do so, *the contracting 

party concerned shall consult with them as to the purpose of the proposed meas-

ure, as to alternative measures which may be available under this Agreement, 

and as to the possible effect of the measure proposed on the commercial and 

economic interests of other contracting parties. If, as a result of such consulta-

tion, the CONTRACTING PARTIES agree that there is no measure consistent 

with the other provisions of this Agreement which is practicable in order to 

achieve the objective outlined in paragraph 13 of this Article, and concur* in 
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the proposed measure, the contracting party concerned shall be released from 

its obligations under the relevant provisions of the other Articles of this Agree-

ment to the extent necessary to apply that measure. 

17. If, within ninety days after the date of the notification of the proposed measure 

under paragraph 14 of this Article, the CONTRACTING PARTIES have not 

concurred in such measure, the contracting party concerned may introduce the 

measure proposed after informing the CONTRACTING PARTIES. 

18. If the proposed measure affects a product which is the subject of a concession 

included in the appropriate Schedule annexed to this Agreement, the contract-

ing party concerned shall enter into consultations with any other contracting 

party with which the concession was initially negotiated, and with any other 

contracting party determined by the CONTRACTING PARTIES to have a sub-

stantial interest therein. The CONTRACTING PARTIES shall concur* in the 

measure if they agree that there is no measure consistent with the other provi-

sions of this Agreement which is practicable in order to achieve the objective 

set forth in paragraph 13 of this Article, and if they are satisfied: 

(a) that agreement has been reached with such other contracting parties as a 

result of the consultations referred to above, or 

(b) if no such agreement has been reached within sixty days after the notifi-

cation provided for in paragraph 14 has been received by the CON-

TRACTING PARTIES, that the contracting party having recourse to this 

Section has made all reasonable efforts to reach an agreement and that the 

interests of other contracting parties are adequately safeguarded.* 

The contracting party having recourse to this Section shall thereupon be re-

leased from its obligations under the relevant provisions of the other Articles 

of this Agreement to the extent necessary to permit it to apply the measure. 

19. If a proposed measure of the type described in paragraph 13 of this Article 

concerns an industry the establishment of which has in the initial period been 

facilitated by incidental protection afforded by restrictions imposed by the con-

tracting party concerned for balance of payments purposes under the relevant 

provisions of this Agreement, that contracting party may resort to the provi-

sions and procedures of this Section; Provided that it shall not apply the pro-

posed measure without the concurrence* of the CONTRACTING PARTIES.* 

20. Nothing in the preceding paragraphs of this Section shall authorize any devia-

tion from the provisions of Articles I, II and XIII of this Agreement. The pro-

visos to paragraph 10 of this Article shall also be applicable to any restriction 

under this Section. 

21. At any time while a measure is being applied under paragraph 17 of this Article 

any contracting party substantially affected by it may suspend the application 

to the trade of the contracting party having recourse to this Section of such 

substantially equivalent concessions or other obligations under this Agreement 

the suspension of which the CONTRACTING PARTIES do not disapprove;* 
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Provided that sixty days' notice of such suspension is given to the CON-

TRACTING PARTIES not later than six months after the measure has been 

introduced or changed substantially to the detriment of the contracting party 

affected. Any such contracting party shall afford adequate opportunity for con-

sultation in accordance with the provisions of Article XXII of this Agreement. 

 

Section D 

 

22. A contracting party coming within the scope of subparagraph 4 (b) of this Ar-

ticle desiring, in the interest of the development of its economy, to introduce a 

measure of the type described in paragraph 13 of this Article in respect of the 

establishment of a particular industry* may apply to the CONTRACTING 

PARTIES for approval of such measure. The CONTRACTING PARTIES 

shall promptly consult with such contracting party and shall, in making their 

decision, be guided by the considerations set out in paragraph 16. If the CON-

TRACTING PARTIES concur* in the proposed measure the contracting party 

concerned shall be released from its obligations under the relevant provisions 

of the other Articles of this Agreement to the extent necessary to permit it to 

apply the measure. If the proposed measure affects a product which is the sub-

ject of a concession included in the appropriate Schedule annexed to this 

Agreement, the provisions of paragraph 18 shall apply.* 

23. Any measure applied under this Section shall comply with the provisions of 

paragraph 20 of this Article. 

 

Article XIX 

Emergency Action on Imports of Particular Products 

 

1.  

(a) If, as a result of unforeseen developments and of the effect of the obliga-

tions incurred by a contracting party under this Agreement, including tar-

iff concessions, any product is being imported into the territory of that 

contracting party in such increased quantities and under such conditions 

as to cause or threaten serious injury to domestic producers in that terri-

tory of like or directly competitive products, the contracting party shall 

be free, in respect of such product, and to the extent and for such time as 

may be necessary to prevent or remedy such injury, to suspend the obli-

gation in whole or in part or to withdraw or modify the concession. 

(b) If any product, which is the subject of a concession with respect to a pref-

erence, is being imported into the territory of a contracting party in the 

circumstances set forth in subparagraph (a) of this paragraph, so as to 

cause or threaten serious injury to domestic producers of like or directly 

competitive products in the territory of a contracting party which receives 

or received such preference, the importing contracting party shall be free, 
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if that other contracting party so requests, to suspend the relevant obliga-

tion in whole or in part or to withdraw or modify the concession in respect 

of the product, to the extent and for such time as may be necessary to 

prevent or remedy such injury. 

2. Before any contracting party shall take action pursuant to the provisions of par-

agraph 1 of this Article, it shall give notice in writing to the CONTRACTING 

PARTIES as far in advance as may be practicable and shall afford the CON-

TRACTING PARTIES and those contracting parties having a substantial in-

terest as exporters of the product concerned an opportunity to consult with it in 

respect of the proposed action. When such notice is given in relation to a con-

cession with respect to a preference, the notice shall name the contracting party 

which has requested the action. In critical circumstances, where delay would 

cause damage which it would be difficult to repair, action under paragraph 1 of 

this Article may be taken provisionally without prior consultation, on the con-

dition that consultation shall be effected immediately after taking such action. 

3.  

(a) If agreement among the interested contracting parties with respect to the 

action is not reached, the contracting party which proposes to take or con-

tinue the action shall, nevertheless, be free to do so, and if such action is 

taken or continued, the affected contracting parties shall then be free, not 

later than ninety days after such action is taken, to suspend, upon the ex-

piration of thirty days from the day on which written notice of such sus-

pension is received by the CONTRACTING PARTIES, the application 

to the trade of the contracting party taking such action, or, in the case 

envisaged in paragraph 1 (b) of this Article, to the trade of the contracting 

party requesting such action, of such substantially equivalent concessions 

or other obligations under this Agreement the suspension of which the 

CONTRACTING PARTIES do not disapprove. 

(b) Notwithstanding the provisions of subparagraph (a) of this paragraph, 

where action is taken under paragraph 2 of this Article without prior con-

sultation and causes or threatens serious injury in the territory of a con-

tracting party to the domestic producers of products affected by the action, 

that contracting party shall, where delay would cause damage difficult to 

repair, be free to suspend, upon the taking of the action and throughout 

the period of consultation, such concessions or other obligations as may 

be necessary to prevent or remedy the injury. 

 

Article XX 

General Exceptions 

 

Subject to the requirement that such measures are not applied in a manner which 

would constitute a means of arbitrary or unjustifiable discrimination between coun-

tries where the same conditions prevail, or a disguised restriction on international 
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trade, nothing in this Agreement shall be construed to prevent the adoption or en-

forcement by any contracting party of measures: 

(a) necessary to protect public morals; 

(b) necessary to protect human, animal or plant life or health; 

(c) relating to the importations or exportations of gold or silver; 

(d) necessary to secure compliance with laws or regulations which are not incon-

sistent with the provisions of this Agreement, including those relating to cus-

toms enforcement, the enforcement of monopolies operated under paragraph 4 

of Article II and Article XVII, the protection of patents, trade marks and copy-

rights, and the prevention of deceptive practices; 

(e) relating to the products of prison labour; 

(f) imposed for the protection of national treasures of artistic, historic or archaeo-

logical value; 

(g) relating to the conservation of exhaustible natural resources if such measures 

are made effective in conjunction with restrictions on domestic production or 

consumption; 

(h) undertaken in pursuance of obligations under any intergovernmental commod-

ity agreement which conforms to criteria submitted to the CONTRACTING 

PARTIES and not disapproved by them or which is itself so submitted and not 

so disapproved;* 

(i) involving restrictions on exports of domestic materials necessary to ensure es-

sential quantities of such materials to a domestic processing industry during 

periods when the domestic price of such materials is held below the world price 

as part of a governmental stabilization plan; Provided that such restrictions 

shall not operate to increase the exports of or the protection afforded to such 

domestic industry, and shall not depart from the provisions of this Agreement 

relating to non-discrimination; 

(j) essential to the acquisition or distribution of products in general or local short 

supply; Provided that any such measures shall be consistent with the principle 

that all contracting parties are entitled to an equitable share of the international 

supply of such products, and that any such measures, which are inconsistent 

with the other provisions of the Agreement shall be discontinued as soon as the 

conditions giving rise to them have ceased to exist. The CONTRACTING 

PARTIES shall review the need for this sub-paragraph not later than 

30 June 1960. 

 

Article XXI 

Security Exceptions 

 

Nothing in this Agreement shall be construed 

(a) to require any contracting party to furnish any information the disclosure of 

which it considers contrary to its essential security interests; or 
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(b) to prevent any contracting party from taking any action which it considers nec-

essary for the protection of its essential security interests 

(i) relating to fissionable materials or the materials from which they are de-

rived;   

(ii) relating to the traffic in arms, ammunition and implements of war and to 

such traffic in other goods and materials as is carried on directly or indi-

rectly for the purpose of supplying a military establishment; 

(iii) taken in time of war or other emergency in international relations; or 

(c) to prevent any contracting party from taking any action in pursuance of its ob-

ligations under the United Nations Charter for the maintenance of international 

peace and security. 

 

Article XXII 

Consultation 

 

1. Each contracting party shall accord sympathetic consideration to, and shall af-

ford adequate opportunity for consultation regarding, such representations as 

may be made by another contracting party with respect to any matter affecting 

the operation of this Agreement. 

2. The CONTRACTING PARTIES may, at the request of a contracting party, 

consult with any contracting party or parties in respect of any matter for which 

it has not been possible to find a satisfactory solution through consultation un-

der paragraph 1. 

 

Article XXIII 

Nullification or Impairment 

 

1. If any contracting party should consider that any benefit accruing to it directly 

or indirectly under this Agreement is being nullified or impaired or that the 

attainment of any objective of the Agreement is being impeded as the result of 

(a) the failure of another contracting party to carry out its obligations under 

this Agreement, or 

(b) the application by another contracting party of any measure, whether or 

not it conflicts with the provisions of this Agreement, or 

(c) the existence of any other situation,  

the contracting party may, with a view to the satisfactory adjustment of the 

matter, make written representations or proposals to the other contracting party 

or parties which it considers to be concerned. Any contracting party thus ap-

proached shall give sympathetic consideration to the representations or pro-

posals made to it. 

2. If no satisfactory adjustment is effected between the contracting parties con-

cerned within a reasonable time, or if the difficulty is of the type described in 
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paragraph 1 (c) of this Article, the matter may be referred to the CONTRACT-

ING PARTIES. The CONTRACTING PARTIES shall promptly investigate 

any matter so referred to them and shall make appropriate recommendations to 

the contracting parties which they consider to be concerned, or give a ruling on 

the matter, as appropriate. The CONTRACTING PARTIES may consult with 

contracting parties, with the Economic and Social Council of the United Na-

tions and with any appropriate inter-governmental organization in cases where 

they consider such consultation necessary. If the CONTRACTING PARTIES 

consider that the circumstances are serious enough to justify such action, they 

may authorize a contracting party or parties to suspend the application to any 

other contracting party or parties of such concessions or other obligations under 

this Agreement as they determine to be appropriate in the circumstances. If the 

application to any contracting party of any concession or other obligation is in 

fact suspended, that contracting party shall then be free, not later than sixty 

days after such action is taken, to give written notice to the Executive Secre-

tary3 to the Contracting Parties of its intention to withdraw from this Agree-

ment and such withdrawal shall take effect upon the sixtieth day following the 

day on which such notice is received by him. 

 

PART III 

 

Article XXIV 

Territorial Application - Frontier Traffic - Customs Unions and Free-trade 

Areas 

 

1. The provisions of this Agreement shall apply to the metropolitan customs ter-

ritories of the contracting parties and to any other customs territories in respect 

of which this Agreement has been accepted under Article XXVI or is being 

applied under Article XXXIII or pursuant to the Protocol of Provisional Appli-

cation. Each such customs territory shall, exclusively for the purposes of the 

territorial application of this Agreement, be treated as though it were a con-

tracting party; Provided that the provisions of this paragraph shall not be con-

strued to create any rights or obligations as between two or more customs ter-

ritories in respect of which this Agreement has been accepted under Article 

XXVI or is being applied under Article XXXIII or pursuant to the Protocol of 

Provisional Application by a single contracting party. 

2. For the purposes of this Agreement a customs territory shall be understood to 

mean any territory with respect to which separate tariffs or other regulations of 

commerce are maintained for a substantial part of the trade of such territory 

with other territories. 

 
3  By the Decision of 23 March 1965, the CONTRACTING PARTIES changed the title 

of the head of the GATT secretariat from "Executive Secretary" to "Director-General". 
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3. The provisions of this Agreement shall not be construed to prevent: 

(a) Advantages accorded by any contracting party to adjacent countries in 

order to facilitate frontier traffic;   

(b) Advantages accorded to the trade with the Free Territory of Trieste by 

countries contiguous to that territory, provided that such advantages are 

not in conflict with the Treaties of Peace arising out of the Second World 

War. 

4. The contracting parties recognize the desirability of increasing freedom of 

trade by the development, through voluntary agreements, of closer integration 

between the economies of the countries parties to such agreements. They also 

recognize that the purpose of a customs union or of a free-trade area should be 

to facilitate trade between the constituent territories and not to raise barriers to 

the trade of other contracting parties with such territories. 

5. Accordingly, the provisions of this Agreement shall not prevent, as between 

the territories of contracting parties, the formation of a customs union or of a 

free-trade area or the adoption of an interim agreement necessary for the for-

mation of a customs union or of a free-trade area; Provided that: 

(a) with respect to a customs union, or an interim agreement leading to a for-

mation of a customs union, the duties and other regulations of commerce 

imposed at the institution of any such union or interim agreement in re-

spect of trade with contracting parties not parties to such union or agree-

ment shall not on the whole be higher or more restrictive than the general 

incidence of the duties and regulations of commerce applicable in the con-

stituent territories prior to the formation of such union or the adoption of 

such interim agreement, as the case may be;   

(b) with respect to a free-trade area, or an interim agreement leading to the 

formation of a free-trade area, the duties and other regulations of com-

merce maintained in each of the constituent territories and applicable at 

the formation of such free-trade area or the adoption of such interim 

agreement to the trade of contracting parties not included in such area or 

not parties to such agreement shall not be higher or more restrictive than 

the corresponding duties and other regulations of commerce existing in 

the same constituent territories prior to the formation of the free-trade 

area, or interim agreement as the case may be; and 

(c) any interim agreement referred to in subparagraphs (a) and (b) shall in-

clude a plan and schedule for the formation of such a customs union or of 

such a free-trade area within a reasonable length of time. 

6. If, in fulfilling the requirements of subparagraph 5 (a), a contracting party pro-

poses to increase any rate of duty inconsistently with the provisions of Article 

II, the procedure set forth in Article XXVIII shall apply. In providing for com-

pensatory adjustment, due account shall be taken of the compensation already 

afforded by the reduction brought about in the corresponding duty of the other 

constituents of the union. 
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7.  

(a) Any contracting party deciding to enter into a customs union or free-trade 

area, or an interim agreement leading to the formation of such a union or 

area, shall promptly notify the CONTRACTING PARTIES and shall 

make available to them such information regarding the proposed union or 

area as will enable them to make such reports and recommendations to 

contracting parties as they may deem appropriate. 

(b) If, after having studied the plan and schedule included in an interim agree-

ment referred to in paragraph 5 in consultation with the parties to that 

agreement and taking due account of the information made available in 

accordance with the provisions of subparagraph (a), the CONTRACT-

ING PARTIES find that such agreement is not likely to result in the for-

mation of a customs union or of a free-trade area within the period con-

templated by the parties to the agreement or that such period is not a rea-

sonable one, the CONTRACTING PARTIES shall make recommenda-

tions to the parties to the agreement. The parties shall not maintain or put 

into force, as the case may be, such agreement if they are not prepared to 

modify it in accordance with these recommendations. 

(c) Any substantial change in the plan or schedule referred to in paragraph 5 

(c) shall be communicated to the CONTRACTING PARTIES, which may 

request the contracting parties concerned to consult with them if the 

change seems likely to jeopardize or delay unduly the formation of the 

customs union or of the free-trade area. 

8. For the purposes of this Agreement: 

(a) A customs union shall be understood to mean the substitution of a single 

customs territory for two or more customs territories, so that 

(i) duties and other restrictive regulations of commerce (except, where 

necessary, those permitted under Articles XI, XII, XIII, XIV, XV 

and XX) are eliminated with respect to substantially all the trade be-

tween the constituent territories of the union or at least with respect 

to substantially all the trade in products originating in such territo-

ries, and, 

(ii) subject to the provisions of paragraph 9, substantially the same du-

ties and other regulations of commerce are applied by each of the 

members of the union to the trade of territories not included in the 

union; 

(b) A free-trade area shall be understood to mean a group of two or more 

customs territories in which the duties and other restrictive regulations of 

commerce (except, where necessary, those permitted under Articles XI, 

XII, XIII, XIV, XV and XX) are eliminated on substantially all the trade 

between the constituent territories in products originating in such territo-

ries. 
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9. The preferences referred to in paragraph 2 of Article I shall not be affected by 

the formation of a customs union or of a free-trade area but may be eliminated 

or adjusted by means of negotiations with contracting parties affected.* This 

procedure of negotiations with affected contracting parties shall, in particular, 

apply to the elimination of preferences required to conform with the provisions 

of paragraph 8 (a)(i) and paragraph 8 (b). 

10. The CONTRACTING PARTIES may by a two-thirds majority approve pro-

posals which do not fully comply with the requirements of paragraphs 5 to 9 

inclusive, provided that such proposals lead to the formation of a customs union 

or a free-trade area in the sense of this Article. 

11. Taking into account the exceptional circumstances arising out of the establish-

ment of India and Pakistan as independent States and recognizing the fact that 

they have long constituted an economic unit, the contracting parties agree that 

the provisions of this Agreement shall not prevent the two countries from en-

tering into special arrangements with respect to the trade between them, pend-

ing the establishment of their mutual trade relations on a definitive basis.* 

12. Each contracting party shall take such reasonable measures as may be available 

to it to ensure observance of the provisions of this Agreement by the regional 

and local governments and authorities within its territories. 

 

Article XXV 

Joint Action by the Contracting Parties 

 

1. Representatives of the contracting parties shall meet from time to time for the 

purpose of giving effect to those provisions of this Agreement which involve 

joint action and, generally, with a view to facilitating the operation and further-

ing the objectives of this Agreement. Wherever reference is made in this Agree-

ment to the contracting parties acting jointly they are designated as the CON-

TRACTING PARTIES. 

2. The Secretary-General of the United Nations is requested to convene the first 

meeting of the CONTRACTING PARTIES, which shall take place not later 

than March 1, 1948. 

3. Each contracting party shall be entitled to have one vote at all meetings of the 

CONTRACTING PARTIES. 

4. Except as otherwise provided for in this Agreement, decisions of the CON-

TRACTING PARTIES shall be taken by a majority of the votes cast. 

5. In exceptional circumstances not elsewhere provided for in this Agreement, the 

CONTRACTING PARTIES may waive an obligation imposed upon a con-

tracting party by this Agreement; Provided that any such decision shall be ap-

proved by a two-thirds majority of the votes cast and that such majority shall 

comprise more than half of the contracting parties. The CONTRACTING 

PARTIES may also by such a vote 
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(i) define certain categories of exceptional circumstances to which other vot-

ing requirements shall apply for the waiver of obligations, and 

(ii) prescribe such criteria as may be necessary for the application of this par-

agraph4. 

 

Article XXVI 

Acceptance, Entry into Force and Registration 

 

1. The date of this Agreement shall be 30 October 1947. 

2. This Agreement shall be open for acceptance by any contracting party which, 

on 1 March 1955, was a contracting party or was negotiating with a view to 

accession to this Agreement. 

3. This Agreement, done in a single English original and a single French original, 

both texts authentic, shall be deposited with the Secretary-General of the 

United Nations, who shall furnish certified copies thereof to all interested gov-

ernments. 

4. Each government accepting this Agreement shall deposit an instrument of ac-

ceptance with the Executive Secretary5 to the Contracting Parties, who will 

inform all interested governments of the date of deposit of each instrument of 

acceptance and of the day on which this Agreement enters into force under 

paragraph 6 of this Article. 

5.  

(a) Each government accepting this Agreement does so in respect of its met-

ropolitan territory and of the other territories for which it has international 

responsibility, except such separate customs territories as it shall notify to 

the Executive Secretary to the CONTRACTING PARTIES at the time of 

its own acceptance. 

(b) Any government, which has so notified the Executive Secretary under the 

exceptions in subparagraph (a) of this paragraph, may at any time give 

notice to the Executive Secretary that its acceptance shall be effective in 

respect of any separate customs territory or territories so excepted and 

such notice shall take effect on the thirtieth day following the day on 

which it is received by the Executive Secretary. 

(c) If any of the customs territories, in respect of which a contracting party 

has accepted this Agreement, possesses or acquires full autonomy in the 

conduct of its external commercial relations and of the other matters pro-

vided for in this Agreement, such territory shall, upon sponsorship 

 
4  The authentic text erroneously reads "sub-paragraph". 
5  By the Decision of 23 March 1965, the CONTRACTING PARTIES changed the title 

of the head of the GATT secretariat from "Executive Secretary" to "Director-General". 
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through a declaration by the responsible contracting party establishing the 

above-mentioned fact, be deemed to be a contracting party. 

6. This Agreement shall enter into force, as among the governments which have 

accepted it, on the thirtieth day following the day on which instruments of ac-

ceptance have been deposited with Executive Secretary6 to the Contracting 

Parties on behalf of governments named in Annex H, the territories of which 

account for 85 per centum of the total external trade of the territories of such 

governments, computed in accordance with the applicable column of percent-

ages set forth therein. The instrument of acceptance of each other government 

shall take effect on the thirtieth day following the day on which such instrument 

has been deposited. 

7. The United Nations is authorized to effect registration of this Agreement as 

soon as it enters into force. 

 

Article XXVII 

Withholding or Withdrawal of Concessions 

 

Any contracting party shall at any time be free to withhold or to withdraw in whole 

or in part any concession, provided for in the appropriate Schedule annexed to this 

Agreement, in respect of which such contracting party determines that it was initially 

negotiated with a government which has not become, or has ceased to be, a contract-

ing party. A contracting party taking such action shall notify the CONTRACTING 

PARTIES and, upon request, consult with contracting parties which have a substan-

tial interest in the product concerned. 

 

Article XXVIII* 

Modification of Schedules 

 

1. On the first day of each three-year period, the first period beginning on 1 Jan-

uary 1958 (or on the first day of any other period* that may be specified by the 

CONTRACTING PARTIES by two-thirds of the votes cast) a contracting party 

(hereafter in this Article referred to as the "applicant contracting party") may, 

by negotiation and agreement with any contracting party with which such con-

cession was initially negotiated and with any other contracting party deter-

mined by the CONTRACTING PARTIES to have a principal supplying inter-

est* (which two preceding categories of contracting parties, together with the 

applicant contracting party, are in this Article hereinafter referred to as the 

"contracting parties primarily concerned"), and subject to consultation with any 

other contracting party determined by the CONTRACTING PARTIES to have 

 
6  By the Decision of 23 March 1965, the CONTRACTING PARTIES changed the title 

of the head of the GATT secretariat from "Executive Secretary" to "Director-General". 
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a substantial interest* in such concession, modify or withdraw a concession* 

included in the appropriate schedule annexed to this Agreement. 

2. In such negotiations and agreement, which may include provision for compen-

satory adjustment with respect to other products, the contracting parties con-

cerned shall endeavour to maintain a general level of reciprocal and mutually 

advantageous concessions not less favourable to trade than that provided for in 

this Agreement prior to such negotiations. 

3.  

(a) If agreement between the contracting parties primarily concerned cannot 

be reached before 1 January 1958 or before the expiration of a period en-

visaged in paragraph 1 of this Article, the contracting party which pro-

poses to modify or withdraw the concession shall, nevertheless, be free to 

do so and if such action is taken any contracting party with which such 

concession was initially negotiated, any contracting party determined un-

der paragraph 1 to have a principal supplying interest and any contracting 

party determined under paragraph 1 to have a substantial interest shall 

then be free not later than six months after such action is taken, to with-

draw, upon the expiration of thirty days from the day on which written 

notice of such withdrawal is received by the CONTRACTING PARTIES, 

substantially equivalent concessions initially negotiated with the appli-

cant contracting party. 

(b) If agreement between the contracting parties primarily concerned is 

reached but any other contracting party determined under paragraph 1 of 

this Article to have a substantial interest is not satisfied, such other con-

tracting party shall be free, not later than six months after action under 

such agreement is taken, to withdraw, upon the expiration of thirty days 

from the day on which written notice of such withdrawal is received by 

the CONTRACTING PARTIES, substantially equivalent concessions in-

itially negotiated with the applicant contracting party. 

4. The CONTRACTING PARTIES may, at any time, in special circumstances, 

authorize* a contracting party to enter into negotiations for modification or 

withdrawal of a concession included in the appropriate Schedule annexed to 

this Agreement subject to the following procedures and conditions: 

(a) Such negotiations* and any related consultations shall be conducted in 

accordance with the provisions of paragraph 1 and 2 of this Article. 

(b) If agreement between the contracting parties primarily concerned is 

reached in the negotiations, the provisions of paragraph 3 (b) of this Arti-

cle shall apply. 

(c) If agreement between the contracting parties primarily concerned is not 

reached within a period of sixty days* after negotiations have been au-

thorized, or within such longer period as the CONTRACTING PARTIES 

may have prescribed, the applicant contracting party may refer the matter 

to the CONTRACTING PARTIES. 
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(d) Upon such reference, the CONTRACTING PARTIES shall promptly ex-

amine the matter and submit their views to the contracting parties primar-

ily concerned with the aim of achieving a settlement. If a settlement is 

reached, the provisions of paragraph 3 (b) shall apply as if agreement be-

tween the contracting parties primarily concerned had been reached. If no 

settlement is reached between the contracting parties primarily con-

cerned, the applicant contracting party shall be free to modify or withdraw 

the concession, unless the CONTRACTING PARTIES determine that the 

applicant contracting party has unreasonably failed to offer adequate com-

pensation.* If such action is taken, any contracting party with which the 

concession was initially negotiated, any contracting party determined un-

der paragraph 4 (a) to have a principal supplying interest and any con-

tracting party determined under paragraph 4 (a) to have a substantial in-

terest, shall be free, not later than six months after such action is taken, to 

modify or withdraw, upon the expiration of thirty days from the day on 

which written notice of such withdrawal is received by the CONTRACT-

ING PARTIES, substantially equivalent concessions initially negotiated 

with applicant contracting party. 

5. Before 1 January 1958 and before the end of any period envisaged in paragraph 

1 a contracting party may elect by notifying the CONTRACTING PARTIES 

to reserve the right, for the duration of the next period, to modify the appropri-

ate Schedule in accordance with the procedures of paragraph 1 to 3. If a con-

tracting party so elects, other contracting parties shall have the right, during the 

same period, to modify or withdraw, in accordance with the same procedures, 

concessions initially negotiated with that contracting party. 

 

Article XXVIII bis 

Tariff Negotiations 

 

1. The contracting parties recognize that customs duties often constitute serious 

obstacles to trade; thus negotiations on a reciprocal and mutually advantageous 

basis, directed to the substantial reduction of the general level of tariffs and 

other charges on imports and exports and in particular to the reduction of such 

high tariffs as discourage the importation even of minimum quantities, and con-

ducted with due regard to the objectives of this Agreement and the varying 

needs of individual contracting parties, are of great importance to the expansion 

of international trade. The CONTRACTING PARTIES may therefore sponsor 

such negotiations from time to time. 

2.  

(a) Negotiations under this Article may be carried out on a selective product-

by-product basis or by the application of such multilateral procedures as 

may be accepted by the contracting parties concerned. Such negotiations 

may be directed towards the reduction of duties, the binding of duties at 
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then existing levels or undertakings that individual duties or the average 

duties on specified categories of products shall not exceed specified lev-

els. The binding against increase of low duties or of duty-free treatment 

shall, in principle, be recognized as a concession equivalent in value to 

the reduction of high duties. 

(b) The contracting parties recognize that in general the success of multilat-

eral negotiations would depend on the participation of all contracting par-

ties which conduct a substantial proportion of their external trade with 

one another. 

3. Negotiations shall be conducted on a basis which affords adequate opportunity 

to take into account: 

(a) the needs of individual contracting parties and individual industries; 

(b) the needs of less-developed countries for a more flexible use of tariff pro-

tection to assist their economic development and the special needs of 

these countries to maintain tariffs for revenue purposes; and 

(c) all other relevant circumstances, including the fiscal,* developmental, 

strategic and other needs of the contracting parties concerned. 

 

Article XXIX 

The Relation of this Agreement to the Havana Charter 

 

1. The contracting parties undertake to observe to the fullest extent of their exec-

utive authority the general principles of Chapters I to VI inclusive and of Chap-

ter IX of the Havana Charter pending their acceptance of it in accordance with 

their constitutional procedures.* 

2. Part II of this Agreement shall be suspended on the day on which the Havana 

Charter enters into force. 

3. If by September 30, 1949, the Havana Charter has not entered into force, the 

contracting parties shall meet before December 31, 1949, to agree whether this 

Agreement shall be amended, supplemented or maintained. 

4. If at any time the Havana Charter should cease to be in force, the CONTRACT-

ING PARTIES shall meet as soon as practicable thereafter to agree whether 

this Agreement shall be supplemented, amended or maintained. Pending such 

agreement, Part II of this Agreement shall again enter into force; Provided that 

the provisions of Part II other than Article XXIII shall be replaced, mutatis 

mutandis, in the form in which they then appeared in the Havana Charter; and 

Provided further that no contracting party shall be bound by any provisions 

which did not bind it at the time when the Havana Charter ceased to be in force. 

5. If any contracting party has not accepted the Havana Charter by the date upon 

which it enters into force, the CONTRACTING PARTIES shall confer to agree 

whether, and if so in what way, this Agreement in so far as it affects relations 

between such contracting party and other contracting parties, shall be supple-

mented or amended. Pending such agreement the provisions of Part II of this 
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Agreement shall, notwithstanding the provisions of paragraph 2 of this Article, 

continue to apply as between such contracting party and other contracting par-

ties. 

6. Contracting parties which are Members of the International Trade Organization 

shall not invoke the provisions of this Agreement so as to prevent the operation 

of any provision of the Havana Charter. The application of the principle under-

lying this paragraph to any contracting party which is not a Member of the 

International Trade Organization shall be the subject of an agreement pursuant 

to paragraph 5 of this Article. 

 

Article XXX 

Amendments 

 

1. Except where provision for modification is made elsewhere in this Agreement, 

amendments to the provisions of Part I of this Agreement or the provisions of 

Article XXIX or of this Article shall become effective upon acceptance by all 

the contracting parties, and other amendments to this Agreement shall become 

effective, in respect of those contracting parties which accept them, upon ac-

ceptance by two-thirds of the contracting parties and thereafter for each other 

contracting party upon acceptance by it. 

2. Any contracting party accepting an amendment to this Agreement shall deposit 

an instrument of acceptance with the Secretary-General of the United Nations 

within such period as the CONTRACTING PARTIES may specify. The CON-

TRACTING PARTIES may decide that any amendment made effective under 

this Article is of such a nature that any contracting party which has not accepted 

it within a period specified by the CONTRACTING PARTIES shall be free to 

withdraw from this Agreement, or to remain a contracting party with the con-

sent of the CONTRACTING PARTIES. 

 

Article XXXI 

Withdrawal 

 

Without prejudice to the provisions of paragraph 12 of Article XVIII, of Article 

XXIII or of paragraph 2 of Article XXX, any contracting party may withdraw from 

this Agreement, or may separately withdraw on behalf of any of the separate customs 

territories for which it has international responsibility and which at the time pos-

sesses full autonomy in the conduct of its external commercial relations and of the 

other matters provided for in this Agreement. The withdrawal shall take effect upon 

the expiration of six months from the day on which written notice of withdrawal is 

received by the Secretary-General of the United Nations. 

 



The General Agreement on Tariffs and Trade 1947 

 390 

Article XXXII 

Contracting Parties 

 

1. The contracting parties to this Agreement shall be understood to mean those 

governments which are applying the provisions of this Agreement under Arti-

cles XXVI or XXXIII or pursuant to the Protocol of Provisional Application. 

2. At any time after the entry into force of this Agreement pursuant to paragraph 

6 of Article XXVI, those contracting parties which have accepted this Agree-

ment pursuant to paragraph 4 of Article XXVI may decide that any contracting 

party which has not so accepted it shall cease to be a contracting party. 

 

Article XXXIII 

Accession 

 

A government not party to this Agreement, or a government acting on behalf of a 

separate customs territory possessing full autonomy in the conduct of its external 

commercial relations and of the other matters provided for in this Agreement, may 

accede to this Agreement, on its own behalf or on behalf of that territory, on terms 

to be agreed between such government and the CONTRACTING PARTIES. Deci-

sions of the CONTRACTING PARTIES under this paragraph shall be taken by a 

two-thirds majority. 

 

Article XXXIV 

Annexes 

 

The annexes to this Agreement are hereby made an integral part of this Agreement. 

 

Article XXXV 

Non-application of the Agreement between Particular Contracting Parties 

 

1. This Agreement, or alternatively Article II of this Agreement, shall not apply 

as between any contracting party and any other contracting party if:   

(a) the two contracting parties have not entered into tariff negotiations with 

each other, and 

(b) either of the contracting parties, at the time either becomes a contracting 

party, does not consent to such application. 

2. The CONTRACTING PARTIES may review the operation of this Article in 

particular cases at the request of any contracting party and make appropriate 

recommendations. 
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PART IV* 

TRADE AND DEVELOPMENT 

 

Article XXXVI 

Principles and Objectives 

 

1. * The contracting parties, 

(a) recalling that the basic objectives of this Agreement include the raising of 

standards of living and the progressive development of the economies of 

all contracting parties, and considering that the attainment of these objec-

tives is particularly urgent for less-developed contracting parties; 

(b) considering that export earnings of the less-developed contracting parties 

can play a vital part in their economic development and that the extent of 

this contribution depends on the prices paid by the less-developed con-

tracting parties for essential imports, the volume of their exports, and the 

prices received for these exports; 

(c) noting, that there is a wide gap between standards of living in less-devel-

oped countries and in other countries; 

(d) recognizing that individual and joint action is essential to further the de-

velopment of the economies of less-developed contracting parties and to 

bring about a rapid advance in the standards of living in these countries; 

(e) recognizing that international trade as a means of achieving economic and 

social advancement should be governed by such rules and procedures - 

and measures in conformity with such rules and procedures - as are con-

sistent with the objectives set forth in this Article; 

(f) noting that the CONTRACTING PARTIES may enable less-developed 

contracting parties to use special measures to promote their trade and de-

velopment;   

 

agree as follows. 

 

2. There is need for a rapid and sustained expansion of the export earnings of the 

less-developed contracting parties. 

3. There is need for positive efforts designed to ensure that less-developed con-

tracting parties secure a share in the growth in international trade commensu-

rate with the needs of their economic development. 

4. Given the continued dependence of many less-developed contracting parties on 

the exportation of a limited range of primary products,* there is need to provide 

in the largest possible measure more favourable and acceptable conditions of 

access to world markets for these products, and wherever appropriate to devise 

measures designed to stabilize and improve conditions of world markets in 

these products, including in particular measures designed to attain stable, equi-

table and remunerative prices, thus permitting an expansion of world trade and 
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demand and a dynamic and steady growth of the real export earnings of these 

countries so as to provide them with expanding resources for their economic 

development. 

5. The rapid expansion of the economies of the less-developed contracting parties 

will be facilitated by a diversification* of the structure of their economies and 

the avoidance of an excessive dependence on the export of primary products.  

There is, therefore, need for increased access in the largest possible measure to 

markets under favourable conditions for processed and manufactured products 

currently or potentially of particular export interest to less-developed contract-

ing parties. 

6. Because of the chronic deficiency in the export proceeds and other foreign ex-

change earnings of less-developed contracting parties, there are important in-

ter-relationships between trade and financial assistance to development. There 

is, therefore, need for close and continuing collaboration between the CON-

TRACTING PARTIES and the international lending agencies so that they can 

contribute most effectively to alleviating the burdens these less-developed con-

tracting parties assume in the interest of their economic development. 

7. There is need for appropriate collaboration between the CONTRACTING 

PARTIES, other intergovernmental bodies and the organs and agencies of the 

United Nations system, whose activities relate to the trade and economic de-

velopment of less-developed countries. 

8. The developed contracting parties do not expect reciprocity for commitments 

made by them in trade negotiations to reduce or remove tariffs and other barri-

ers to the trade of less-developed contracting parties.* 

9. The adoption of measures to give effect to these principles and objectives shall 

be a matter of conscious and purposeful effort on the part of the contracting 

parties both individually and jointly. 

 

Article XXXVII 

Commitments 

 

1. The developed contracting parties shall to the fullest extent possible - that is, 

except when compelling reasons, which may include legal reasons, make it im-

possible - give effect to the following provisions: 

(a) accord high priority to the reduction and elimination of barriers to prod-

ucts currently or potentially of particular export interest to less-developed 

contracting parties, including customs duties and other restrictions which 

differentiate unreasonably between such products in their primary and in 

their processed forms;* 

(b) refrain from introducing, or increasing the incidence of, customs duties or 

non-tariff import barriers on products currently or potentially of particular 

export interest to less-developed contracting parties; and 

(c)  
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(i) refrain from imposing new fiscal measures, and 

(ii) in any adjustments of fiscal policy accord high priority to the reduc-

tion and elimination of fiscal measures, which would hamper, or 

which hamper, significantly the growth of consumption of primary 

products, in raw or processed form, wholly or mainly produced in 

the territories of less-developed contracting parties, and which are 

applied specifically to those products. 

2.  

(a) Whenever it is considered that effect is not being given to any of the pro-

visions of subparagraph (a), (b) or (c) of paragraph 1, the matter shall be 

reported to the CONTRACTING PARTIES either by the contracting 

party not so giving effect to the relevant provisions or by any other inter-

ested contracting party. 

(b)  

(i) The CONTRACTING PARTIES shall, if requested so to do by any 

interested contracting party, and without prejudice to any bilateral con-

sultations that may be undertaken, consult with the contracting party 

concerned and all interested contracting parties with respect to the mat-

ter with a view to reaching solutions satisfactory to all contracting par-

ties concerned in order to further the objectives set forth in Article 

XXXVI. In the course of these consultations, the reasons given in cases 

where effect was not being given to the provisions of subparagraph (a), 

(b) or (c) of paragraph 1 shall be examined. 

(ii) As the implementation of the provisions of subparagraph (a), (b) or 

(c) of paragraph 1 by individual contracting parties may in some 

cases be more readily achieved where action is taken jointly with 

other developed contracting parties, such consultation might, where 

appropriate, be directed towards this end. 

(iii) The consultations by the CONTRACTING PARTIES might also, in 

appropriate cases, be directed towards agreement on joint action de-

signed to further the objectives of this Agreement as envisaged in 

paragraph 1 of Article XXV. 

3. The developed contracting parties shall: 

(a) make every effort, in cases where a government directly or indirectly de-

termines the resale price of products wholly or mainly produced in the 

territories of less-developed contracting parties, to maintain trade margins 

at equitable levels; 

(b) give active consideration to the adoption of other measures* designed to 

provide greater scope for the development of imports from less-developed 

contracting parties and collaborate in appropriate international action to 

this end; 
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(c) have special regard to the trade interests of less-developed contracting 

parties when considering the application of other measures permitted un-

der this Agreement to meet particular problems and explore all possibili-

ties of constructive remedies before applying such measures where they 

would affect essential interests of those contracting parties. 

4. Less-developed contracting parties agree to take appropriate action in imple-

mentation of the provisions of Part IV for the benefit of the trade of other less-

developed contracting parties, in so far as such action is consistent with their 

individual present and future development, financial and trade needs taking 

into account past trade developments as well as the trade interests of less-de-

veloped contracting parties as a whole. 

5. In the implementation of the commitments set forth in paragraph 1 to 4 each 

contracting party shall afford to any other interested contracting party or con-

tracting parties full and prompt opportunity for consultations under the normal 

procedures of this Agreement with respect to any matter or difficulty which 

may arise. 

 

Article XXXVIII 

Joint Action 

 

1. The contracting parties shall collaborate jointly, with the framework of this 

Agreement and elsewhere, as appropriate, to further the objectives set forth in 

Article XXXVI. 

2. In particular, the CONTRACTING PARTIES shall: 

(a) where appropriate, take action, including action through international ar-

rangements, to provide improved and acceptable conditions of access to 

world markets for primary products of particular interest to less-devel-

oped contracting parties and to devise measures designed to stabilize and 

improve conditions of world markets in these products including 

measures designed to attain stable, equitable and remunerative prices for 

exports of such products; 

(b) seek appropriate collaboration in matters of trade and development policy 

with the United Nations and its organs and agencies, including any insti-

tutions that may be created on the basis of recommendations by the United 

Nations Conference on Trade and Development; 

(c) collaborate in analysing the development plans and policies of individual 

less-developed contracting parties and in examining trade and aid rela-

tionships with a view to devising concrete measures to promote the de-

velopment of export potential and to facilitate access to export markets 

for the products of the industries thus developed and, in this connection, 

seek appropriate collaboration with governments and international organ-

izations, and in particular with organizations having competence in rela-
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tion to financial assistance for economic development, in systematic stud-

ies of trade and aid relationships in individual less-developed contracting 

parties aimed at obtaining a clear analysis of export potential, market pro-

spects and any further action that may be required;   

(d) keep under continuous review the development of world trade with spe-

cial reference to the rate of growth of the trade of less-developed contract-

ing parties and make such recommendations to contracting parties as may, 

in the circumstances, be deemed appropriate; 

(e) collaborate in seeking feasible methods to expand trade for the purpose 

of economic development, through international harmonization and ad-

justment of national policies and regulations, through technical and com-

mercial standards affecting production, transportation and marketing, and 

through export promotion by the establishment of facilities for the in-

creased flow of trade information and the development of market re-

search; and 

(f) establish such institutional arrangements as may be necessary to further 

the objectives set forth in Article XXXVI and to give effect to the provi-

sion of this Part. 
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AGREEMENT ON IMPLEMENTATION OF           

ARTICLE VI OF THE GENERAL AGREEMENT                                              

ON TARIFFS AND TRADE 1994  
 

 

Members hereby agree as follows: 

 

 

PART I 

 

Article 1 

Principles 

 

An anti dumping measure shall be applied only under the circumstances provided 

for in Article VI of  GATT 1994 and pursuant to investigations initiated1 and con-

ducted in accordance with the provisions of this Agreement.  The following provi-

sions govern the application of Article VI of GATT 1994 in so far as action is taken 

under anti dumping legislation or regulations. 

 

Article 2 

Determination of Dumping 

 

2.1 For the purpose of this Agreement, a product is to be considered as being 

dumped, i.e.  introduced into the commerce of another country at less than its 

normal value, if the export price of the product exported from one country to 

another is less than the comparable price, in the ordinary course of trade, for 

the like product when destined for consumption in the exporting country. 

2.2 When there are no sales of the like product in the ordinary course of trade in 

the domestic market of the exporting country or when, because of the particular 

market situation or the low volume of the sales in the domestic market of the 

exporting country2, such sales do not permit a proper comparison, the margin 

of dumping shall be determined by comparison with a comparable price of the 

like product when exported to an appropriate third country, provided that this 

 
1  The term "initiated" as used in this Agreement means the procedural action by which a 

Member formally commences an investigation as provided in Article 5. 
2  Sales of the like product destined for consumption in the domestic market of the expor-

ting country shall normally be considered a sufficient quantity for the determination of 

the normal value if such sales constitute 5 per cent or more of the sales of the product 

under consideration to the importing Member, provided that a lower ratio should be 

acceptable where the evidence demonstrates that domestic sales at such lower ratio are 

nonetheless of sufficient magnitude to provide for a proper comparison. 
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price is representative, or with the cost of production in the country of origin 

plus a reasonable amount for administrative, selling and general costs and for 

profits.    

2.2.1 Sales of the like product in the domestic market of the exporting country 

or sales to a third country at prices below per unit (fixed and variable) 

costs of production plus  administrative, selling and general costs may 

be treated as not being in the ordinary course of trade by reason of price 

and may be disregarded in determining normal value only if the author-

ities3 determine that such sales are made within an extended period of 

time4 in substantial quantities5 and are at prices which do not provide 

for the recovery of all costs within a reasonable period of time.  If prices 

which are below per unit costs at the time of sale are above weighted 

average per unit costs for the period of investigation, such prices shall 

be considered to provide for recovery of costs within a reasonable pe-

riod of time. 

2.2.1.1 For the purpose of paragraph 2, costs shall normally be calcu-

lated on the basis of records kept by the exporter or producer 

under investigation, provided that such records are in accord-

ance with the generally accepted accounting principles of the 

exporting country and reasonably reflect the costs associated 

with the production and sale of the product under considera-

tion.  Authorities shall consider all available evidence on the 

proper allocation of costs, including that which is made avail-

able by the exporter or producer in the course of  the investiga-

tion provided that such allocations have been historically uti-

lized by the exporter or  producer, in particular in relation to 

establishing appropriate amortization and depreciation periods 

and  allowances for capital expenditures and other develop-

ment costs.  Unless already reflected in the cost allocations un-

der this sub paragraph, costs shall be adjusted appropriately for 

those non recurring items of cost which benefit future and/or 

 
3  When in this Agreement the term "authorities" is used, it shall be interpreted as meaning 

authorities at an appropriate senior level. 
4  The extended period of time should normally be one year but shall in no case be less 

than six months. 
5  Sales below per unit costs are made in substantial quantities when the authorities estab-

lish that the weighted average selling price of the transactions under consideration for 

the determination of the normal value is below the weighted average per unit costs, or 

that the volume of sales below per unit costs represents not less than 20 per cent of the 

volume sold in transactions under consideration for the determination of the normal 

value. 
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current production, or for circumstances in which costs during 

the period of investigation are affected by start up operations.6 

2.2.2 For the purpose of paragraph 2, the amounts for administrative, selling 

and general costs and for profits shall be based on actual data pertaining 

to production and sales in the ordinary course of trade of the like product 

by the exporter or producer under investigation.  When such amounts 

cannot be determined on this basis, the amounts may be determined on 

the basis of: 

(i) the actual amounts incurred and realized by the exporter or pro-

ducer in question in respect of production and sales in the do-

mestic market of the country of origin of the same general cat-

egory of products;   

(ii) the weighted average of the actual amounts incurred and real-

ized by other exporters or producers subject to investigation in 

respect of production and sales of the like product in the do-

mestic market of the country of origin;   

(iii) any other reasonable method, provided that the amount for 

profit so established shall not exceed the profit normally real-

ized by other exporters or producers on sales of products of the 

same general category in the domestic market of the country of 

origin. 

2.3 In cases where there is no export price or where it appears to the authorities 

concerned that the export price is unreliable because of association or a com-

pensatory arrangement between the exporter and the importer or a third party, 

the export price may be constructed on the basis of the price at which the im-

ported products are first resold to an independent buyer, or if the products are 

not resold to an independent buyer, or not resold in the condition as imported, 

on such reasonable basis as the authorities may determine. 

2.4 A fair comparison shall be made between the export price and the normal value.  

This comparison shall be made at the same level of trade, normally at the ex 

factory level, and in respect of sales made at as nearly as possible the same 

time.  Due allowance shall be made in each case, on its merits, for  differences 

which affect price comparability, including differences in conditions and terms 

of sale, taxation, levels of trade, quantities, physical characteristics, and any 

other differences which are also demonstrated to affect price comparability.7  

In the cases referred to in paragraph 3, allowances for costs, including duties 

and taxes, incurred between importation and resale, and for profits accruing, 

 
6  The adjustment made for start-up operations shall reflect the costs at the end of the start-

up period or, if that period extends beyond the period of investigation, the most recent 

costs which can reasonably be taken into account by the authorities during the investi-

gation. 
7  It is understood that some of the above factors may overlap, and authorities shall ensure 

that they do not duplicate adjustments that have been already made under this provision. 
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should also be made.  If in these cases price comparability has been affected, 

the authorities shall establish the normal value at a level of trade equivalent to 

the level of trade of the constructed export price, or shall make due allowance 

as warranted under this paragraph.  The authorities shall indicate to the parties 

in question what information is necessary to ensure a fair comparison and shall 

not impose an unreasonable burden of proof on those parties. 

2.4.1 When the comparison under paragraph 4 requires a conversion of cur-

rencies, such  conversion should be made using the rate of exchange on 

the date of sale8, provided that when a sale of foreign currency on for-

ward markets is directly linked to the export sale involved, the rate of 

exchange in the forward sale shall be used.  Fluctuations in exchange 

rates shall be ignored and in an investigation the authorities shall allow 

exporters at least 60 days to have adjusted their export prices to reflect 

sustained movements in exchange rates during the period of investiga-

tion. 

2.4.2 Subject to the provisions governing fair comparison in paragraph 4, the 

existence of margins of dumping during the investigation phase shall 

normally be established on the basis of a comparison of a weighted av-

erage normal value with a weighted average of prices of all comparable 

export transactions or by a comparison of normal value and export 

prices on a transaction to transaction basis.  A normal value established 

on a weighted average basis may be compared to prices of individual 

export transactions if the authorities find a pattern of export prices 

which differ significantly among different purchasers, regions or time 

periods, and if an explanation is provided as to why such  differences 

cannot be taken into account appropriately by the use of a weighted av-

erage to weighted average or transaction to transaction comparison. 

2.5 In the case where products are not imported directly from the country of origin 

but are exported to the importing Member from an intermediate country, the 

price at which the products are sold from the country of export to the importing 

Member shall normally be compared with the comparable price in the country 

of export.  However, comparison may be made with the price in the country of 

origin, if, for example, the products are merely transshipped through the coun-

try of export, or such products are not produced in the country of export, or 

there is no comparable price for them in the country of export. 

2.6 Throughout this Agreement the term "like product" ("produit similaire") shall 

be interpreted to mean a product which is identical, i.e. alike in all respects to 

the product under consideration, or in the absence of such a product, another 

product which, although not alike in all respects, has characteristics closely 

resembling those of the product under consideration. 

 
8  Normally, the date of sale would be the date of contract, purchase order, order confir-

mation, or invoice, whichever establishes the material terms of sale. 
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2.7 This Article is without prejudice to the second Supplementary Provision to par-

agraph 1 of Article VI in Annex I to GATT 1994. 

 

Article 3 

Determination of Injury9 

 

3.1 A determination of injury for purposes of Article VI of GATT 1994 shall be 

based on positive evidence and involve an objective examination of both (a) 

the volume of the dumped imports and the effect of the dumped imports on 

prices in the domestic market for like products, and (b) the consequent impact 

of these imports on domestic producers of such products. 

3.2 With regard to the volume of the dumped imports, the investigating authorities 

shall consider whether there has been a significant increase in dumped imports, 

either in absolute terms or relative to production or consumption in the import-

ing Member.   With regard to the effect of the dumped  imports on prices, the 

investigating authorities shall consider whether there has been a significant 

price undercutting by the dumped imports as compared with the price of a like 

product of the importing Member, or whether the effect of such imports is oth-

erwise to depress prices to a significant degree  or prevent price increases, 

which otherwise would have occurred, to a significant degree.  No one or sev-

eral of these factors can necessarily give decisive guidance. 

3.3 Where imports of a product from more than one country are simultaneously 

subject to anti dumping investigations, the investigating authorities may cumu-

latively assess the effects of such imports only if they determine that (a) the 

margin of dumping established in relation to the imports from each country is 

more than de minimis  as defined in paragraph 8 of Article 5 and the volume 

of imports from each country is not negligible and (b) a cumulative assessment 

of the effects of the imports is appropriate in light of the conditions of compe-

tition between the imported products and the conditions of competition be-

tween the imported products and the like domestic product. 

3.4 The examination of the impact of the dumped imports on the domestic industry 

concerned shall include an evaluation of all relevant economic factors and in-

dices having a bearing on the state of the industry, including actual and poten-

tial decline in sales, profits, output, market share, productivity, return on in-

vestments, or utilization of capacity;  factors affecting domestic prices;  the 

magnitude of the margin of dumping;  actual and potential negative effects on 

cash flow, inventories, employment, wages, growth, ability to raise capital or 

 
9  Under this Agreement the term "injury" shall, unless otherwise specified, be taken to 

mean material injury to a domestic industry, threat of material injury to a domestic in-

dustry or material retardation of the establishment of such an industry and shall be in-

terpreted in accordance with the provisions of this Article. 
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investments.  This list is not exhaustive, nor can one or several of these factors 

necessarily give decisive guidance. 

3.5 It must be demonstrated that the dumped imports are, through the effects of 

dumping, as set forth in paragraphs 2 and 4, causing injury within the meaning 

of this Agreement.  The demonstration of a causal relationship between the 

dumped imports and the injury to the domestic industry shall be based on an 

examination of all relevant evidence before the authorities.  The authorities 

shall also examine any known factors other than the dumped imports which at 

the same time are injuring the domestic industry, and the injuries caused by 

these other factors must not be attributed to the dumped imports.  Factors which 

may be relevant in this respect include,  inter alia, the volume and prices of 

imports not sold at dumping prices, contraction in demand or changes in the 

patterns of consumption, trade restrictive practices of and competition between 

the foreign and domestic producers, developments in technology and the export 

performance and productivity of the domestic industry. 

3.6 The effect of the dumped imports shall be assessed in relation to the domestic 

production of the like product when available data permit the separate identifi-

cation of that production on the basis of such criteria as the production process, 

producers' sales and profits.  If such separate identification of that production 

is not possible, the effects of the dumped imports shall be assessed by the ex-

amination of the production of the narrowest group or range of products, which 

includes the like product, for which the necessary information can be provided. 

3.7 A determination of a threat of material injury shall be based on facts and not 

merely on allegation, conjecture or remote possibility.  The change in circum-

stances which would create a situation in which the dumping would cause in-

jury must be clearly foreseen and imminent.10  In making a determination  re-

garding the existence of a threat of material injury, the authorities should con-

sider, inter alia, such factors as: 

(i) a significant rate of increase of dumped imports into the domestic mar-

ket indicating the likelihood of substantially increased importation; 

(ii) sufficient freely disposable, or an imminent, substantial increase in, ca-

pacity of the exporter indicating the likelihood of substantially increased 

dumped exports to the importing Member's market, taking into account 

the availability of other export markets to absorb any additional exports; 

(iii) whether imports are entering at prices that will have a significant de-

pressing or  suppressing effect on domestic prices, and would likely in-

crease demand for further imports;  and 

(iv) inventories of the product being investigated. 

 
10  One example, though not an exclusive one, is that there is convincing reason to believe 

that there will be, in the near future, substantially increased importation of the product 

at dumped prices. 
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No one of these factors by itself can necessarily give decisive guidance but the 

totality of the factors considered must lead to the conclusion that further 

dumped exports are imminent and that, unless protective action is taken, mate-

rial injury would occur. 

3.8 With respect to cases where injury is threatened by dumped imports, the appli-

cation of anti dumping measures shall be considered and decided with special 

care. 

 

Article 4 

Definition of Domestic Industry 

 

4.1 For the purposes of this Agreement, the term "domestic industry" shall be in-

terpreted as referring to the domestic producers as a whole of the like products 

or to those of them whose collective output of the products constitutes a major 

proportion of the total domestic production of those products, except that: 

(i) when producers are related11 to the exporters or importers or are them-

selves importers of the allegedly dumped product, the term "domestic 

industry" may be interpreted as referring to the rest of the producers; 

(ii) in exceptional circumstances the territory of a Member may, for the pro-

duction in question, be divided into two or more competitive markets 

and the producers within each market may be regarded as a separate 

industry if (a) the producers within such market sell all or almost all of 

their production of the product in question in that market, and (b) the 

demand in that market is not to any substantial degree supplied by pro-

ducers of the product in question located elsewhere in the territory.  In 

such circumstances, injury may be found to exist even where a major 

portion of the total domestic industry is not injured, provided there is a 

concentration of dumped imports into such an isolated market and pro-

vided further that the dumped imports are causing injury to the produc-

ers of all or almost all of the production within such market. 

4.2 When the domestic industry has been interpreted as referring to the producers 

in a certain area, i.e. a market as defined in paragraph 1(ii), anti dumping duties 

 
11  For the purpose of this paragraph, producers shall be deemed to be related to exporters 

or importers only if (a) one of them directly or indirectly controls the other; or (b) both 

of them are directly or indirectly controlled by a third person; or (c) together they di-

rectly or indirectly control a third person, provided that there are grounds for believing 

or suspecting that the effect of the relationship is such as to cause the producer con-

cerned to behave differently from non-related producers. For the purpose of this para-

graph, one shall be deemed to control another when the former is legally or operationally 

in a position to exercise restraint or direction over the latter. 
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shall be levied12 only on the products in question consigned for final consump-

tion to that area.  When the constitutional law of the importing Member does 

not permit the levying of anti dumping duties on such a basis, the importing 

Member may levy the anti dumping duties without limitation only if (a) the 

exporters shall have been given an opportunity to cease exporting at dumped 

prices to the area concerned or otherwise give assurances pursuant to Article 8 

and adequate assurances in this regard have not been promptly given, and (b) 

such duties cannot be levied only on products of specific producers which sup-

ply the area in question. 

4.3 Where two or more countries have reached under the provisions of paragraph 

8(a) of Article XXIV of GATT 1994 such a level of integration that they have 

the characteristics of a single, unified market, the industry in the entire area of 

integration shall be taken to be the domestic industry referred to in paragraph 

1. 

4.4 The provisions of paragraph 6 of Article 3 shall be applicable to this Article. 

 

Article 5 

Initiation and Subsequent Investigation 

 

5.1 Except as provided for in paragraph 6, an investigation to determine the exist-

ence, degree and effect of any alleged dumping shall be initiated upon a written 

application by or on behalf of the domestic industry. 

5.2 An application under paragraph 1 shall include evidence of (a) dumping, (b) 

injury within the meaning of Article VI of GATT 1994 as interpreted by this 

Agreement and (c) a causal link between the dumped imports and the alleged 

injury.  Simple assertion, unsubstantiated by relevant evidence, cannot be con-

sidered sufficient to meet the requirements of this paragraph.  The application 

shall contain such information as is reasonably available to the applicant on the 

following: 

(i) the identity of the applicant and a description of the volume and value 

of the domestic production of the like product by the applicant.  Where 

a written application is made on behalf of the domestic industry, the 

application shall identify the industry on behalf of which the application 

is made by a list of all known domestic producers of the like product (or 

associations of domestic producers of the like product) and, to the extent 

possible, a description of the volume and value of domestic production 

of the like product accounted for by such producers; 

(ii) a complete description of the allegedly dumped product, the names of 

the country or countries of origin or export in question, the identity of 

 
12  As used in this Agreement "levy" shall mean the definitive or final legal assessment or 

collection of a duty or tax. 



Anti-Dumping Agreement 

 404 

each known exporter or foreign producer and a list of known persons 

importing the product in question; 

(iii) information on prices at which the product in question is sold when des-

tined for consumption in the domestic markets of the country or coun-

tries of origin or export (or, where appropriate, information on the prices 

at which the product is sold from the country or countries of origin or 

export to a third country or countries, or on the constructed value of the 

product) and information on export prices or, where appropriate, on the 

prices at which the product is first resold to an independent buyer in the 

territory of the importing Member; 

(iv) information on the evolution of the volume of the allegedly dumped im-

ports, the effect of these imports on prices of the like product in the 

domestic market and the consequent impact of the imports on the do-

mestic industry, as demonstrated by relevant factors and indices having 

a bearing on the state of the domestic industry, such as those listed in 

paragraphs 2 and 4 of Article 3. 

5.3 The authorities shall examine the accuracy and adequacy of the evidence pro-

vided in the application to determine whether there is sufficient evidence to 

justify the initiation of an investigation. 

5.4 An investigation shall not be initiated pursuant to paragraph 1 unless the au-

thorities have determined, on the basis of an examination of the degree of sup-

port for, or opposition to, the application expressed13 by domestic producers of 

the like product, that the application has been made by or on behalf of the do-

mestic industry.14  The application shall be considered to have been made "by 

or on behalf of the domestic industry" if it is supported by those domestic pro-

ducers whose collective output constitutes more than 50 per cent of the total 

production of the like product produced by that portion of the domestic industry 

expressing either support for or opposition to the application.  However, no 

investigation shall be initiated when domestic producers expressly supporting 

the application account for less than 25 per cent of total production of the like 

product produced by the domestic industry. 

5.5 The authorities shall avoid, unless a decision has been made to initiate an in-

vestigation, any publicizing of the application for the initiation of an investiga-

tion.   However, after receipt of a properly documented application and before 

proceeding to initiate an investigation, the authorities shall notify the govern-

ment of the exporting Member concerned. 

 
13  In the case of fragmented industries involving an exceptionally large number of pro-

ducers, authorities may determine support and opposition by using statistically valid 

sampling techniques. 
14  Members are aware that in the territory of certain Members employees of domestic pro-

ducers of the like product or representatives of those employees may make or support 

an application for an investigation under paragraph 1. 
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5.6 If, in special circumstances, the authorities concerned decide to initiate an in-

vestigation without having received a written application by or on behalf of a 

domestic industry for the initiation of such investigation, they shall proceed 

only if they have sufficient evidence of dumping, injury and a causal link, as 

described in paragraph 2, to justify the initiation of an investigation. 

5.7 The evidence of both dumping and injury shall be considered simultaneously 

(a) in the decision whether or not to initiate an investigation, and (b) thereafter, 

during the course of the investigation, starting on a date not later than the ear-

liest date on which in accordance with the provisions of this Agreement provi-

sional measures may be applied. 

5.8 An application under paragraph 1 shall be rejected and an investigation shall 

be terminated promptly as soon as the authorities concerned are satisfied that 

there is not sufficient evidence of either dumping or of injury to justify pro-

ceeding with the case.  There shall be immediate termination in cases where 

the authorities determine that the margin of dumping is  de minimis, or that the 

volume of dumped imports, actual or potential, or the injury, is negligible.  The 

margin of dumping shall be considered to be de minimis if this margin is less 

than 2 per cent, expressed as a percentage of the export price.  The volume of 

dumped imports shall normally be regarded as negligible if the volume of 

dumped imports from a particular country is found to account for less than 3 

per cent of imports  of the like product in the importing Member, unless coun-

tries which individually account for less than 3 per cent of the imports of the 

like product in the importing Member collectively account for more than 7 per 

cent of imports of the like product in the importing Member. 

5.9 An anti dumping proceeding shall not hinder the procedures of customs clear-

ance. 

5.10 Investigations shall, except in special circumstances, be concluded within one 

year, and in no case more than 18 months, after their initiation. 

 

Article 6 

Evidence 

 

6.1 All interested parties in an anti dumping investigation shall be given notice of 

the information which the authorities require and ample opportunity to present 

in writing all evidence which they consider relevant in respect of the investiga-

tion in question.   

6.1.1 Exporters or foreign producers receiving questionnaires used in an anti 

dumping  investigation shall be given at least 30 days for reply.15  Due 

 
15  As a general rule, the time-limit for exporters shall be counted from the date of receipt 

of the questionnaire, which for this purpose shall be deemed to have been received one 

week from the date on which it was sent to the respondent or transmitted to the approp-

riate diplomatic representative of the exporting Member or, in the case of a separate 
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consideration should be  given to any request for an extension of the 30 

day period and, upon cause shown, such an extension should be granted 

whenever practicable. 

6.1.2 Subject to the requirement to protect confidential information, evidence 

presented in  writing by one interested party shall be made available 

promptly to other interested parties participating in the investigation. 

6.1.3 As soon as an investigation has been initiated, the authorities shall pro-

vide the full text of the written application received under paragraph 1 

of Article 5 to the known exporters16 and to the authorities of the ex-

porting Member and shall make it available, upon request, to other in-

terested parties involved.  Due regard shall be paid to the requirement 

for the protection of confidential information, as provided for in para-

graph 5. 

6.2 Throughout the anti dumping investigation all interested parties shall have a 

full opportunity for the defence of their interests.  To this end, the authorities 

shall, on request, provide opportunities for all interested parties to meet those 

parties with adverse interests, so that opposing views may be  presented and 

rebuttal arguments offered.  Provision of such opportunities must take account 

of the need to preserve confidentiality and of the convenience to the parties.  

There shall be no obligation on any party to attend a meeting, and failure to do 

so shall not be prejudicial to that party's case.   Interested parties shall also have 

the right, on justification, to present other information orally. 

6.3 Oral information provided under paragraph 2 shall be taken into account by the 

authorities only in so far as it is subsequently reproduced in writing and made 

available to other interested parties, as provided for in subparagraph 1.2. 

6.4 The authorities shall whenever practicable provide timely opportunities for all 

interested parties to see all information that is relevant to the presentation of 

their cases, that is not confidential as defined in paragraph 5, and that is used 

by the authorities in an anti dumping investigation, and to prepare presentations 

on the basis of this information. 

6.5 Any information which is by nature confidential (for example, because its dis-

closure would be of significant competitive advantage to a competitor or be-

cause its disclosure would have a significantly adverse effect upon a person 

supplying the information or upon a person from whom that person acquired 

the information), or which is provided on a confidential basis by parties to an 

 
customs territory Member of the WTO, an official representative of the exporting terri-

tory. 
16  It being understood that, where the number of exporters involved is particularly high, 

the full text of the written application should instead be provided only to the authorities 

of the exporting Member or to the relevant trade association. 
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investigation shall, upon good cause shown, be treated as such by the authori-

ties.  Such information shall not be disclosed without specific permission of the 

party submitting it.17 

6.5.1 The authorities shall require interested parties providing confidential in-

formation to furnish non confidential summaries thereof.  These sum-

maries shall be in sufficient detail to permit a reasonable understanding 

of the substance of the information submitted in confidence.  In excep-

tional circumstances, such parties may indicate that such information is 

not susceptible of summary.  In such exceptional circumstances, a state-

ment of the reasons why summarization is not possible must be pro-

vided. 

6.5.2 If the authorities find that a request for confidentiality is not warranted 

and if the  supplier of the information is either unwilling to make the 

information public or to authorize its disclosure in generalized or sum-

mary form, the authorities may disregard such information unless it can 

be demonstrated to their satisfaction from appropriate sources that the 

information is correct.18 

6.6 Except in circumstances provided for in paragraph 8, the authorities shall dur-

ing the course of an investigation satisfy themselves as to the accuracy of the 

information supplied by interested parties upon which their findings are based. 

6.7 In order to verify information provided or to obtain further details, the author-

ities may carry out investigations in the territory of other Members as required, 

provided they obtain the agreement of the firms concerned and notify the rep-

resentatives of the government of the Member in question, and unless that 

Member objects to the investigation.  The procedures described in Annex I 

shall apply to investigations carried out in the territory of other Members.  Sub-

ject to the requirement to protect confidential information, the authorities shall 

make the results of any such investigations available, or shall provide disclo-

sure thereof pursuant to paragraph 9, to the firms to which they pertain and may 

make such results available to the applicants. 

6.8 In cases in which any interested party refuses access to, or otherwise does not 

provide, necessary information within a reasonable period or significantly im-

pedes the investigation, preliminary and final determinations, affirmative or 

negative, may be made on the basis of the facts available.  The provisions of 

Annex II shall be observed in the application of this paragraph. 

6.9 The authorities shall, before a final determination is made, inform all interested 

parties of the essential facts under consideration which form the basis for the 

decision whether to apply definitive measures.  Such disclosure should take 

place in sufficient time for the parties to defend their interests. 

 
17  Members are aware that in the territory of certain Members disclosure pursuant to a 

narrowly-drawn protective order may be required. 
18  Members agree that requests for confidentiality should not be arbitrarily rejected. 
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6.10 The authorities shall, as a rule, determine an individual margin of dumping for 

each known exporter or producer concerned of the product under investigation.  

In cases where the number of exporters, producers, importers or types of prod-

ucts involved is so large as to make such a determination impracticable, the 

authorities may limit their examination either to a reasonable number of inter-

ested parties or products by using samples which are statistically valid on the 

basis of information available to the authorities at the time of the selection, or 

to the largest percentage of the volume of the exports from the country in ques-

tion which can reasonably be investigated. 

6.10.1 Any selection of exporters, producers, importers or types of products 

made under this paragraph shall preferably be chosen in consultation 

with and with the consent of the exporters, producers or importers con-

cerned. 

6.10.2 In cases where the authorities have limited their examination, as pro-

vided for in this paragraph, they shall nevertheless determine an indi-

vidual margin of dumping for any exporter or producer not initially se-

lected who submits the necessary information in time for that infor-

mation to be considered during the course of the investigation, except 

where the number of exporters or producers is so large that individual 

examinations would be unduly burdensome to the authorities and pre-

vent the timely completion of the investigation.  Voluntary responses 

shall not be discouraged. 

6.11 For the purposes of this Agreement, "interested parties" shall include: 

(i) an exporter or foreign producer or the importer of a product subject to 

investigation, or a trade or business association a majority of the mem-

bers of which are producers, exporters or importers of such product; 

(ii) the government of the exporting Member;  and 

(iii) a producer of the like product in the importing Member or a trade and 

business  association a majority of the members of which produce the 

like product in the territory of the importing Member. 

This list shall not preclude Members from allowing domestic or foreign parties 

other than those mentioned above to be included as interested parties. 

6.12 The authorities shall provide opportunities for industrial users of the product 

under investigation, and for representative consumer organizations in cases 

where the product is commonly sold at the retail level, to provide information 

which is relevant to the investigation regarding dumping, injury and causality. 

6.13 The authorities shall take due account of any difficulties experienced by inter-

ested parties, in particular small companies, in supplying information re-

quested, and shall provide any assistance practicable. 

6.14 The procedures set out above are not intended to prevent the authorities of a 

Member from proceeding expeditiously with regard to initiating an investiga-
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tion, reaching preliminary or final determinations, whether affirmative or neg-

ative, or from applying provisional or final measures, in accordance with rele-

vant provisions of this Agreement. 

 

Article 7 

Provisional Measures 

 

7.1 Provisional measures may be applied only if: 

(i) an investigation has been initiated in accordance with the provisions of 

Article 5, a public notice has been given to that effect and interested 

parties have been given adequate opportunities to submit information 

and make comments; 

(ii) a preliminary affirmative determination has been made of dumping and 

consequent injury to a domestic industry;  and 

(iii) the authorities concerned judge such measures necessary to prevent in-

jury being caused during the investigation. 

7.2 Provisional measures may take the form of a provisional duty or, preferably, a 

security   by cash deposit or bond   equal to the amount of the anti dumping 

duty provisionally estimated, being not greater than the provisionally estimated 

margin of dumping.  Withholding of appraisement is an  appropriate provi-

sional measure, provided that the normal duty and the estimated amount of the 

anti dumping duty be indicated and as long as the withholding of appraisement 

is subject to the same conditions as other provisional measures. 

7.3 Provisional measures shall not be applied sooner than 60 days from the date of 

initiation of the investigation. 

7.4 The application of provisional measures shall be limited to as short a period as 

possible, not exceeding four months or, on decision of the authorities con-

cerned, upon request by exporters representing a significant percentage of the 

trade involved, to a period not exceeding six months.  When authorities, in the 

course of an investigation, examine whether a duty lower than the margin of 

dumping would be sufficient to remove injury, these periods may be six and 

nine months, respectively. 

7.5 The relevant provisions of Article 9 shall be followed in the application of pro-

visional measures. 
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Article 8 

Price Undertakings 

 

8.1 Proceedings may19 be suspended or terminated without the imposition of pro-

visional measures or anti dumping duties upon receipt of satisfactory voluntary 

undertakings from any exporter to revise its prices or to cease exports to the 

area in question at dumped prices so that the authorities are satisfied that the 

injurious effect of the dumping is eliminated.  Price increases under such un-

dertakings shall not be higher than necessary to eliminate the margin of dump-

ing.  It is desirable that the price increases be less than the margin of dumping 

if such increases would be adequate to remove the injury to the domestic in-

dustry. 

8.2 Price undertakings shall not be sought or accepted from exporters unless the 

authorities of the importing Member have made a preliminary affirmative de-

termination of dumping and injury caused by such dumping. 

8.3 Undertakings offered need not be accepted if the authorities consider their ac-

ceptance impractical, for example, if the number of actual or potential exporters 

is too great, or for other reasons, including reasons of general policy.  Should 

the case arise and where practicable, the authorities shall provide to the ex-

porter the reasons which have led them to consider acceptance of an undertak-

ing as inappropriate, and shall, to the extent possible, give the exporter an op-

portunity to make comments thereon. 

8.4 If an undertaking is accepted, the investigation of dumping and injury shall 

nevertheless be  completed if the exporter so desires or the authorities so de-

cide.  In such a case, if a negative determination of dumping or injury is made, 

the undertaking shall automatically lapse, except in cases where such a deter-

mination is due in large part to the existence of a price undertaking.  In such 

cases, the authorities may require that an undertaking be maintained for a rea-

sonable period consistent with the provisions of this Agreement.  In the event 

that an affirmative determination of dumping and injury is made, the undertak-

ing shall continue consistent with its terms and the provisions of this Agree-

ment. 

8.5 Price undertakings may be suggested by the authorities of the importing Mem-

ber, but no exporter shall be forced to enter into such undertakings.  The fact 

that exporters do not offer such undertakings, or do not accept an invitation to 

do so, shall in no way prejudice the consideration of the case.  However, the 

authorities are free to determine that a threat of injury is more likely to be real-

ized if the dumped imports continue. 

 
19  The word "may" shall not be interpreted to allow the simultaneous continuation of pro-

ceedings with the implementation of price undertakings except as provided in paragraph 

4. 
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8.6 Authorities of an importing Member may require any exporter from whom an 

undertaking has been accepted to provide periodically information relevant to 

the fulfilment of such an undertaking and to permit verification of pertinent 

data.  In case of violation of an undertaking, the authorities of the importing 

Member may take, under this Agreement in conformity with its provisions, ex-

peditious actions which may constitute immediate application of provisional 

measures using the best information available.  In such cases, definitive duties 

may be levied in accordance with this Agreement on products  entered for con-

sumption not more than 90 days before the application of such provisional 

measures, except that any such retroactive assessment shall not apply to im-

ports entered before the violation of the undertaking. 

 

Article 9 

Imposition and Collection of Anti Dumping Duties 

 

9.1 The decision whether or not to impose an anti dumping duty in cases where all 

requirements for the imposition have been fulfilled, and the decision whether 

the amount of the anti dumping duty to be imposed shall be the full margin of 

dumping or less, are decisions to be made by the authorities of the importing 

Member.  It is desirable that the imposition be permissive in the territory of all 

Members, and that the duty be less than the margin if such lesser duty would 

be adequate to remove the injury to the domestic industry. 

9.2 When an anti dumping duty is imposed in respect of any product, such anti 

dumping duty shall be collected in the appropriate amounts in each case, on a 

non discriminatory basis on imports of such product from all sources found to 

be dumped and causing injury, except as to imports from those sources from 

which price undertakings under the terms of this Agreement have been ac-

cepted.  The authorities shall name the supplier or suppliers of the product con-

cerned.  If, however, several suppliers from the same country are involved, and 

it is impracticable to name all these suppliers, the authorities may  name the 

supplying country concerned.  If several suppliers from more than one country 

are involved, the authorities may name either all the suppliers involved, or, if 

this is impracticable, all the supplying countries involved. 

9.3 The amount of the anti dumping duty shall not exceed the margin of dumping 

as established under Article 2. 

9.3.1 When the amount of the anti dumping duty is assessed on a retrospective 

basis, the  determination of the final liability for payment of anti dump-

ing duties shall take place as soon as possible, normally within 12 

months, and in no case more than 18 months, after the date on which a 

request for a final assessment of the amount of the anti dumping duty 
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has been made.20 Any refund shall be made promptly and normally in 

not more  than 90 days following the determination of final liability 

made pursuant to this sub paragraph.  In any case, where a refund is not 

made within 90 days, the authorities shall provide an explanation if so 

requested. 

9.3.2 When the amount of the anti dumping duty is assessed on a prospective 

basis, provision shall be made for a prompt refund, upon request, of any 

duty paid in excess of the margin of dumping.  A refund of any such 

duty paid in excess of the actual margin of dumping shall normally take 

place within 12 months, and in no case more than  18 months, after the 

date on which a request for a refund, duly supported by evidence, has 

been made by an importer of the product subject to the anti dumping 

duty.  The refund authorized should normally be made within 90 days 

of the above noted  decision. 

9.3.3 In determining whether and to what extent a reimbursement should be 

made when the export price is constructed in accordance with paragraph 

3 of Article 2, authorities should take account of any change in normal 

value, any change in costs incurred between importation and resale, and 

any movement in the resale price which is duly reflected in subsequent 

selling prices, and should calculate the export price with no deduction 

for the amount of anti dumping duties paid when conclusive evidence 

of the above is provided. 

9.4 When the authorities have limited their examination in accordance with the 

second sentence of paragraph 10 of Article 6, any anti dumping duty applied to 

imports from exporters or producers not included in the examination shall not 

exceed: 

(i) the weighted average margin of dumping established with respect to the 

selected exporters or producers or, 

(ii) where the liability for payment of anti dumping duties is calculated on 

the basis of a prospective normal value, the difference between the 

weighted average normal value of the selected exporters or producers 

and the export prices of exporters or producers not individually exam-

ined, 

provided that the authorities shall disregard for the purpose of this paragraph 

any zero and de minimis margins and margins established under the circum-

stances referred to in paragraph 8 of Article 6.  The authorities shall apply in-

dividual duties or normal values to imports from any exporter or producer not 

 
20  It is understood that the observance of the time-limits mentioned in this subparagraph 

and in subparagraph 3.2 may not be possible where the product in question is subject to 

judicial review proceedings. 
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included in the examination who has provided the necessary information dur-

ing the course of the investigation, as provided for in subparagraph 10.2 of 

Article 6. 

9.5 If a product is subject to anti dumping duties in an importing Member, the au-

thorities shall promptly carry out a review for the purpose of determining indi-

vidual margins of dumping for any exporters or producers in the exporting 

country in question who have not exported the product to the importing Mem-

ber during the period of investigation, provided that these exporters or produc-

ers can show that they are not related to any of the exporters or producers in 

the exporting country who are  subject to the anti dumping duties on the prod-

uct.  Such a review shall be initiated and carried out on an accelerated basis, 

compared to normal duty assessment and review proceedings in the importing 

Member.  No anti dumping duties shall be levied on imports from such export-

ers or producers while the review is being carried out.  The authorities may, 

however, withhold appraisement and/or request guarantees to ensure that, 

should such a review result in a determination of dumping in respect of such 

producers or exporters, anti dumping duties can be levied retroactively to the 

date of the initiation of the review. 

 

Article 10 

Retroactivity 

 

10.1 Provisional measures and anti dumping duties shall only be applied to products 

which enter for consumption after the time when the decision taken under par-

agraph 1 of Article 7 and paragraph 1 of Article 9, respectively, enters into 

force, subject to the exceptions set out in this Article. 

10.2 Where a final determination of injury (but not of a threat thereof or of a material 

retardation of the establishment of an industry) is made or, in the case of a final 

determination of a threat of injury, where the effect of the dumped imports 

would, in the absence of the provisional measures, have led to a determination 

of injury, anti dumping duties may be levied retroactively for the period for 

which provisional measures, if any, have been applied. 

10.3 If the definitive anti dumping duty is higher than the provisional duty paid or 

payable, or the amount estimated for the purpose of the security, the difference 

shall not be collected.  If the definitive duty is lower than the provisional duty 

paid or payable, or the amount estimated for the purpose of the security, the 

difference shall be reimbursed or the duty recalculated, as the case may be. 

10.4 Except as provided in paragraph 2, where a determination of threat of injury or 

material retardation is made (but no injury has yet occurred) a definitive anti 

dumping duty may be imposed only from the date of the determination of threat 

of injury or material retardation, and any cash deposit  made during the period 

of the application of provisional measures shall be refunded and any bonds 

released in an expeditious manner. 
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10.5 Where a final determination is negative, any cash deposit made during the pe-

riod of the application of provisional measures shall be refunded and any bonds 

released in an expeditious manner. 

10.6 A definitive anti dumping duty may be levied on products which were entered 

for consumption not more than 90 days prior to the date of application of pro-

visional measures, when the authorities determine for the dumped product in 

question that: 

(i) there is a history of dumping which caused injury or that the importer 

was, or should have been, aware that the exporter practises dumping and 

that such dumping would cause injury, and 

(ii) the injury is caused by massive dumped imports of a product in a rela-

tively short time which in light of the timing and the volume of the 

dumped imports and other circumstances (such as a rapid build up of 

inventories of the imported product) is likely to seriously undermine the 

remedial effect of the definitive anti dumping duty to be applied, pro-

vided that the importers concerned have been given an opportunity to 

comment. 

10.7 The authorities may, after initiating an investigation, take such measures as the 

withholding of appraisement or assessment as may be necessary to collect anti 

dumping duties retroactively, as provided for in paragraph 6, once they have 

sufficient evidence that the conditions set forth in that paragraph are satisfied. 

10.8 No duties shall be levied retroactively pursuant to paragraph 6 on products en-

tered for consumption prior to the date of initiation of the investigation. 

 

Article 11 

Duration and Review of Anti Dumping Duties and Price Undertakings 

 

11.1 An anti dumping duty shall remain in force only as long as and to the extent 

necessary to counteract dumping which is causing injury. 

11.2 The authorities shall review the need for the continued imposition of the duty, 

where warranted, on their own initiative or, provided that a reasonable period 

of time has elapsed since the imposition of the definitive anti dumping duty, 

upon request by any interested party which submits positive information sub-

stantiating the need for a review.21  Interested parties shall have the right to 

request the authorities to examine whether the continued imposition of the duty 

is necessary to offset dumping, whether the injury would be likely to continue 

or recur if the duty were removed or varied, or both.  If, as a result of the review 

under this paragraph, the authorities determine that the anti dumping duty is no 

longer warranted, it shall be terminated immediately. 

 
21  A determination of final liability for payment of anti-dumping duties, as provided for in 

paragraph 3 of Article 9, does not by itself constitute a review within the meaning of 

this Article. 
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11.3 Notwithstanding the provisions of paragraphs 1 and 2, any definitive anti 

dumping duty shall be terminated on a date not later than five years from its 

imposition (or from the date of the most recent review under paragraph 2 if that 

review has covered both dumping and injury, or under this paragraph),  unless 

the authorities determine, in a review initiated before that date on their own 

initiative or upon a duly substantiated request made by or on behalf of the do-

mestic industry within a reasonable period of time prior to that date, that the 

expiry of the duty would be likely to lead to continuation or recurrence  of 

dumping and injury.22  The duty may remain in force pending the outcome of 

such a review. 

11.4 The provisions of Article 6 regarding evidence and procedure shall apply to 

any review carried out under this Article.  Any such review shall be carried out 

expeditiously and shall normally be concluded within 12 months of the date of 

initiation of the review. 

11.5 The provisions of this Article shall apply mutatis mutandis to price undertak-

ings accepted under Article 8. 

 

Article 12 

Public Notice and Explanation of Determinations 

 

12.1 When the authorities are satisfied that there is sufficient evidence to justify the 

initiation of an anti dumping investigation pursuant to Article 5, the Member 

or Members the products of which are subject to such investigation and other 

interested parties known to the investigating authorities to have an interest 

therein shall be notified and a public notice shall be given. 

12.1.1 A public notice of the initiation of an investigation shall contain, or oth-

erwise make available through a separate report23, adequate information 

on the following: 

(i) the name of the exporting country or countries and the product 

involved; 

(ii) the date of initiation of the investigation; 

(iii) the basis on which dumping is alleged in the application; 

(iv) a summary of the factors on which the allegation of injury is 

based; 

(v) the address to which representations by interested parties 

should be directed; 

 
22  When the amount of the anti-dumping duty is assessed on a retrospective basis, a finding 

in the most recent assessment proceeding under subparagraph 3.1 of Article 9 that no 

duty is to be levied shall not by itself require the authorities to terminate the definitive 

duty. 
23  Where authorities provide information and explanations under the provisions of this 

Article in a separate report, they shall ensure that such report is readily available to the 

public. 
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(vi) the time limits allowed to interested parties for making their 

views known. 

12.2 Public notice shall be given of any preliminary or final determination, whether 

affirmative or negative, of any decision to accept an undertaking pursuant to 

Article 8, of the termination of such an undertaking, and of the termination of 

a definitive anti dumping duty.  Each such notice shall set forth, or otherwise 

make available through a separate report, in sufficient detail the findings and 

conclusions reached on all issues of fact and law considered material by the 

investigating authorities.  All such notices and reports shall be forwarded to the 

Member or Members the products of which are subject to such determination 

or undertaking and to other interested parties known to have an interest therein. 

12.2.1 A public notice of the imposition of provisional measures shall set forth, 

or otherwise make available through a separate report, sufficiently de-

tailed explanations for the preliminary determinations on dumping and 

injury and shall refer to the matters of fact and law which have led to 

arguments being accepted or rejected.  Such a notice or report shall, due 

regard being paid to the requirement for the protection of confidential 

information, contain in particular: 

(i) the names of the suppliers, or when this is impracticable, the 

supplying countries involved; 

(ii) a description of the product which is sufficient for customs pur-

poses; 

(iii) the margins of dumping established and a full explanation of 

the reasons for the methodology used in the establishment and 

comparison of the export price and the normal value under Ar-

ticle 2; 

(iv) considerations relevant to the injury determination as set out in 

Article 3; 

(v) the main reasons leading to the determination. 

12.2.2 A public notice of conclusion or suspension of an investigation in the 

case of an affirmative determination providing for the imposition of a 

definitive duty or the acceptance of a price undertaking shall contain, or 

otherwise make available through a separate report, all relevant infor-

mation on the matters of fact and law and reasons which have led to the 

imposition of final measures or the acceptance of a price  undertaking, 

due regard being paid to the requirement for the protection of confiden-

tial  information.  In particular, the notice or report shall contain the 

information described in subparagraph 2.1, as well as the reasons for the 

acceptance or rejection of relevant arguments or claims made by the 

exporters and importers, and the basis for any decision made under sub-

paragraph  10.2 of Article 6. 



Anti-Dumping Agreement 

 417 

12.2.3 A public notice of the termination or suspension of an investigation fol-

lowing the acceptance of an undertaking pursuant to Article 8 shall in-

clude, or otherwise make available through a separate report, the non 

confidential part of this undertaking.  

12.3 The provisions of this Article shall apply mutatis mutandis to the initiation and 

completion of reviews pursuant to Article 11 and to decisions under Article 10 

to apply duties retroactively. 

 

Article 13 

Judicial Review 

 

Each Member  whose national legislation contains provisions on anti dumping 

measures shall maintain judicial, arbitral or administrative tribunals or procedures 

for the purpose, inter alia, of the prompt review of administrative actions relating to 

final determinations and reviews of determinations within the meaning of Article 11.  

Such tribunals or procedures shall be independent of the authorities responsible for 

the determination or review in question. 

 

Article 14 

Anti Dumping Action on Behalf of a Third Country 

 

14.1 An application for anti dumping action on behalf of a third country shall be 

made by the authorities of the third country requesting action. 

14.2 Such an application shall be supported by price information to show that the 

imports are being dumped and by detailed information to show that the alleged 

dumping is causing injury to the domestic industry concerned in the third coun-

try.  The government of the third country shall afford all assistance to the au-

thorities of the importing country to obtain any further information which the 

latter may require. 

14.3 In considering such an application, the authorities of the importing country 

shall consider the effects of the alleged dumping on the industry concerned as 

a whole in the third country;  that is to say, the injury shall not be assessed in 

relation only to the effect of the alleged dumping on the industry's exports to 

the importing country or even on the industry's total exports. 

14.4 The decision whether or not to proceed with a case shall rest with the importing 

country.  If the importing country decides that it is prepared to take action, the 

initiation of the approach to the Council for Trade in Goods seeking its ap-

proval for such action shall rest with the importing country. 
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Article 15 

Developing Country Members 

 

It is recognized that special regard must be given by developed country Members to 

the special situation of developing country Members when considering the applica-

tion of anti dumping measures under this Agreement.  Possibilities of constructive 

remedies provided for by this Agreement shall be explored before applying anti 

dumping duties where they would affect the essential interests of developing country 

Members. 

 

PART II 

 

Article 16 

Committee on Anti Dumping Practices 

 

16.1 There is hereby established a Committee on Anti Dumping Practices (referred 

to in this Agreement as the "Committee") composed of representatives from 

each of the Members.  The Committee shall elect its own Chairman and shall 

meet not less than twice a year and otherwise as envisaged by relevant provi-

sions of this Agreement at the request of any Member.  The Committee shall 

carry out responsibilities as assigned to it under this Agreement or by the Mem-

bers and it shall afford Members the opportunity of consulting on any matters 

relating to the operation of the Agreement or the furtherance of its objectives.  

The WTO Secretariat shall act as the secretariat to the Committee. 

16.2 The Committee may set up subsidiary bodies as appropriate. 

16.3 In carrying out their functions, the Committee and any subsidiary bodies may 

consult with and seek information from any source they deem appropriate.  

However, before the Committee or  a subsidiary body seeks such information 

from a source within the jurisdiction of a Member, it shall inform the Member 

involved.  It shall obtain the consent of the Member and any firm to be con-

sulted. 

16.4 Members shall report without delay to the Committee all preliminary or final 

anti dumping actions taken.  Such reports shall be available in the Secretariat 

for inspection by other Members.  Members shall also submit, on a semi annual 

basis, reports of any anti dumping actions taken within the preceding six 

months.  The semi-annual reports shall be submitted on an agreed standard 

form. 

16.5 Each Member shall notify the Committee (a) which of its authorities are com-

petent to initiate and conduct investigations referred to in Article 5 and (b) its 

domestic procedures governing the initiation and conduct of such investiga-

tions. 

 

 



Anti-Dumping Agreement 

 419 

Article 17 

Consultation and Dispute Settlement 

 

17.1 Except as otherwise provided herein, the Dispute Settlement Understanding is 

applicable to consultations and the settlement of disputes under this Agree-

ment. 

17.2 Each Member shall afford sympathetic consideration to, and shall afford ade-

quate opportunity for consultation regarding, representations made by another 

Member with respect to any matter affecting the operation of this Agreement.  

17.3 If any Member considers that any benefit accruing to it, directly or indirectly, 

under this Agreement is being nullified or impaired, or that the achievement of 

any objective is being impeded, by another Member or Members, it may, with 

a view to reaching a mutually satisfactory resolution of the matter, request in 

writing consultations with the Member or Members in question.  Each Member 

shall afford sympathetic consideration to any request from another Member for 

consultation.   

17.4 If the Member that requested consultations considers that the consultations pur-

suant to paragraph 3 have failed to achieve a mutually agreed solution, and if 

final action has been taken by the administering authorities of the importing 

Member to levy definitive anti dumping duties or to accept price undertakings, 

it may refer the matter to the Dispute Settlement Body ("DSB").  When a pro-

visional  measure has a significant impact and the Member that requested con-

sultations considers that the measure was taken contrary to the provisions of 

paragraph 1 of Article 7, that Member may also refer such matter to the DSB. 

17.5 The DSB shall, at the request of the complaining party, establish a panel to 

examine the matter based upon:  

(i) a written statement of the Member making the request indicating how a 

benefit accruing to it, directly or indirectly, under this Agreement has 

been nullified or impaired, or that the achieving of the objectives of the 

Agreement is being impeded, and 

(ii) the facts made available in conformity with appropriate domestic pro-

cedures to the authorities of the importing Member. 

17.6 In examining the matter referred to in paragraph 5: 

(i) in its assessment of the facts of the matter, the panel shall determine 

whether the authorities' establishment of the facts was proper and 

whether their evaluation of those facts was unbiased and objective.  If 

the establishment of the facts was proper and the evaluation was unbi-

ased and objective, even though the panel might have reached a differ-

ent conclusion, the evaluation shall not be overturned; 

(ii) the panel shall interpret the relevant provisions of the Agreement in ac-

cordance with customary rules of interpretation of public international 

law.  Where the panel finds that a relevant provision of the Agreement 

admits of more than one permissible interpretation, the panel shall find 
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the authorities' measure to be in conformity with the Agreement if it 

rests upon one of those permissible interpretations. 

17.7 Confidential information provided to the panel shall not be disclosed without 

formal authorization from the person, body or authority providing such infor-

mation.  Where such information is requested from the panel but release of 

such information by the panel is not authorized, a non confidential summary of 

the information, authorized by the person, body or authority providing the in-

formation, shall be provided. 

 

PART III 

 

Article 18 

Final Provisions 

 

18.1 No specific action against dumping of exports from another Member can be 

taken except in accordance with the provisions of  GATT 1994, as interpreted 

by this Agreement.24 

18.2 Reservations may not be entered in respect of any of the provisions of this 

Agreement without the consent of the other Members. 

18.3 Subject to subparagraphs 3.1 and 3.2, the provisions of this Agreement shall 

apply to investigations, and reviews of existing measures, initiated pursuant to 

applications which have been made on or after the date of entry into force for 

a Member of the WTO Agreement. 

18.3.1 With respect to the calculation of margins of dumping in refund proce-

dures under paragraph 3 of Article 9, the rules used in the most recent 

determination or review of dumping shall apply. 

18.3.2 For the purposes of paragraph 3 of Article 11, existing anti dumping 

measures shall be deemed to be imposed on a date not later than the date 

of entry into force for a Member of the WTO Agreement, except  in 

cases in which the domestic legislation of a Member in force on that 

date already included a clause of the type provided for in that paragraph. 

18.4 Each Member shall take all necessary steps, of a general or particular character, 

to ensure, not later than the date of entry into force of the WTO Agreement for 

it, the conformity of its laws, regulations and administrative procedures with 

the provisions of this Agreement as they may apply for the Member in question. 

18.5 Each Member shall inform the Committee of any changes in its laws and reg-

ulations relevant to this Agreement and in the administration of such laws and 

regulations. 

18.6 The Committee shall review annually the implementation and operation of this 

Agreement taking into account the objectives thereof.  The Committee shall 

 
24  This is not intended to preclude action under other relevant provisions of GATT 1994, 

as appropriate. 
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inform annually the Council for Trade in Goods of developments during the 

period covered by such reviews. 

18.7 The Annexes to this Agreement constitute an integral part thereof. 

 

 

ANNEX I 

 

PROCEDURES FOR ON THE SPOT INVESTIGATIONS PURSUANT 

TO PARAGRAPH 7 OF ARTICLE 6 

 

 

1. Upon initiation of an investigation, the authorities of the exporting Member 

and the firms known to be concerned should be informed of the intention to 

carry out on the spot investigations. 

2. If in exceptional circumstances it is intended to include non governmental ex-

perts in the investigating team, the firms and the authorities of the exporting 

Member should be so informed.  Such non governmental experts should be 

subject to effective sanctions for breach of confidentiality requirements. 

3. It should be standard practice to obtain explicit agreement of the firms con-

cerned in the exporting Member before the visit is finally scheduled. 

4. As soon as the agreement of the firms concerned has been obtained, the inves-

tigating authorities should notify the authorities of the exporting Member of 

the names and addresses of the firms to be visited and the dates agreed. 

5. Sufficient advance notice should be given to the firms in question before the 

visit is made. 

6. Visits to explain the questionnaire should only be made at the request of an 

exporting firm.  Such a visit may only be made if (a) the authorities of the 

importing Member notify the representatives of the Member in question and 

(b) the latter do not object to the visit. 

7. As the main purpose of the on the spot investigation is to verify information 

provided or to obtain further details, it should be carried out after the response 

to the questionnaire has been received unless the firm agrees to the contrary 

and the government of the exporting Member is informed by the investigating 

authorities of the anticipated visit and does not object to it;  further, it should 

be standard practice prior to the visit to advise the firms concerned of the gen-

eral nature of the information to be verified and of any further information 

which needs to be provided, though this should not preclude requests to be 

made on the spot for further details to be provided in the light of information 

obtained. 

8. Enquiries or questions put by the authorities or firms of the exporting Members 

and essential to a successful on the spot investigation should, whenever possi-

ble, be answered before the visit is made. 
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ANNEX II 

 

BEST INFORMATION AVAILABLE IN TERMS OF PARAGRAPH 8 OF 

ARTICLE 6 

 

 

1. As soon as possible after the initiation of the investigation, the investigating 

authorities should specify in detail the information required from any interested 

party, and the manner in which that information should be structured by the 

interested party in its response.  The authorities should also ensure that the party 

is aware that if information is not supplied within a reasonable time, the au-

thorities will be free to make determinations on the basis of the facts available, 

including those contained in the application for the initiation of the investiga-

tion by the domestic industry. 

2. The authorities may also request that an interested party provide its response in 

a particular medium (e.g. computer tape) or computer language.  Where such a 

request is made, the authorities should consider the reasonable ability of the 

interested party to respond in the preferred medium or computer language, and 

should not request the party to use for its response a computer system other 

than that used by the party.  The authority should not maintain a request for a 

computerized response if the interested party does not maintain computerized 

accounts and if presenting the response as requested would result in an unrea-

sonable extra burden on the interested party, e.g. it would entail unreasonable 

additional cost and trouble.  The authorities should not maintain a request for 

a response in a particular medium or computer language if the interested party 

does not maintain its computerized accounts in such medium or computer lan-

guage and if presenting the response as requested would result in an unreason-

able extra burden on the interested party, e.g. it would entail unreasonable ad-

ditional cost and trouble. 

3. All information which is verifiable, which is appropriately submitted so that it 

can be used in the investigation without undue difficulties, which is supplied 

in a timely fashion, and, where applicable, which is supplied in a medium or 

computer language requested by the authorities, should be taken into account 

when determinations are made.  If a party does not respond in the preferred 

medium or computer language but the authorities find that the circumstances 

set out in paragraph 2 have been satisfied, the failure to respond in the preferred 

medium or computer language should not be considered to significantly im-

pede the investigation. 

4. Where the authorities do not have the ability to process information if provided 

in a particular medium (e.g. computer tape), the information should be supplied 

in the form of written material or any other form acceptable to the authorities. 
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5. Even though the information provided may not be ideal in all respects, this 

should not justify the authorities from disregarding it, provided the interested 

party has acted to the best of its ability. 

6. If evidence or information is not accepted, the supplying party should be in-

formed forthwith of the reasons  therefor, and should have an opportunity to 

provide further explanations within a reasonable period, due account being 

taken of the time limits of the investigation.  If the  explanations are considered 

by the authorities as not being satisfactory, the reasons for the rejection of such 

evidence or information should be given in any published determinations. 

7. If the authorities have to base their findings, including those with respect to 

normal value, on  information from a secondary source, including the infor-

mation supplied in the application for the initiation of the investigation, they 

should do so with special circumspection.  In such cases, the authorities should, 

where practicable, check the information from other independent sources at 

their disposal, such as published price lists, official import statistics and cus-

toms returns, and from the information obtained from other interested parties 

during the investigation.  It is clear, however, that if an interested party does 

not cooperate and thus relevant information is being withheld from the author-

ities, this situation could lead to a result which is less favourable to the party 

than if the party did cooperate. 
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AGREEMENT ON SUBSIDIES AND COUNTER-

VAILING MEASURES 
 

 

Members hereby agree as follows: 

 

 

PART I:  GENERAL PROVISIONS 

 

Article 1 

Definition of a Subsidy 

 

1.1 For the purpose of this Agreement, a subsidy shall be deemed to exist if: 

(a)  

(1) there is a financial contribution by a government or any public 

body within the territory of a Member (referred to in this 

Agreement as "government"), i.e. where: 

(i) a government practice involves a direct transfer of funds 

(e.g. grants, loans,  and equity infusion), potential direct 

transfers of funds or liabilities (e.g. loan guarantees); 

(ii) government revenue that is otherwise due is foregone or 

not collected (e.g. fiscal incentives such as tax credits) 1; 

(iii) a government provides goods or services other than gen-

eral infrastructure, or purchases goods; 

(iv) a government makes payments to a funding mechanism, 

or entrusts or directs a private body to carry out one or 

more of the type of functions illustrated in (i) to (iii) 

above which would normally be vested in the government 

and the practice, in no real sense, differs from practices 

normally followed by governments; 

or 

(2) there is any form of income or price support in the sense of 

Article XVI of GATT 1994; 

and 

(b) a benefit is thereby conferred. 

 
1  In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI) 

and the provisions of Annexes I through III of this Agreement, the exemption of an 

exported product from duties or taxes borne by the like product when destined for do-

mestic consumption, or the remission of such duties or taxes in amounts not in excess 

of those which have accrued, shall not be deemed to be a subsidy. 



Agreement on Subsidies and countervailing Measures 

 425 

1.2 A subsidy as defined in paragraph 1 shall be subject to the provisions of 

Part II or shall be subject to the provisions of Part III or V only if such a sub-

sidy is specific in accordance with the provisions of Article 2. 

 

Article 2 

Specificity 

 

2.1 In order to determine whether a subsidy, as defined in paragraph 1 of Article 

1, is specific to an enterprise or industry or group of enterprises or industries 

(referred to in this Agreement as "certain enterprises") within the jurisdiction 

of the granting authority, the following principles shall apply: 

(a) Where the granting authority, or the legislation pursuant to which the 

granting authority operates, explicitly limits access to a subsidy to cer-

tain enterprises, such subsidy shall be specific. 

(b) Where the granting authority, or the legislation pursuant to which the 

granting authority operates, establishes objective criteria or condi-

tions2 governing the eligibility for, and the amount of, a subsidy, spec-

ificity shall not exist, provided that the eligibility is automatic and that 

such criteria and conditions are strictly adhered to.  The criteria or 

conditions must be clearly spelled out in law, regulation, or other of-

ficial document, so as to be capable of verification. 

(c) If, notwithstanding any appearance of non-specificity resulting from 

the application of the principles laid down in subparagraphs (a) and 

(b), there are reasons to believe that the subsidy may in fact be spe-

cific, other factors may be considered.  Such factors are:  use of a sub-

sidy programme by a limited number of certain enterprises, predomi-

nant use by certain enterprises, the granting of disproportionately 

large amounts of subsidy to certain enterprises, and the manner in 

which discretion has been exercised by the granting authority in the 

decision to grant a subsidy.3  In applying this  subparagraph, account 

shall be taken of the extent of diversification of economic activities 

within the jurisdiction of the granting authority, as well as of the 

length of time during which the subsidy programme has been in oper-

ation. 

2.2 A subsidy which is limited to certain enterprises located within a designated 

geographical region within the jurisdiction of the granting authority shall be 

specific.  It is understood that the setting or change of generally applicable 

 
2  Objective criteria or conditions, as used herein, mean criteria or conditions which are 

neutral, which do not favour certain enterprises over others, and which are economic in 

nature and horizontal in application, such as number of employees or size of enterprise. 
3  In this regard, in particular, information on the frequency with which applications for a 

subsidy are refused or approved and the reasons for such decisions shall  be considered. 
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tax rates by all levels of government entitled to do so shall not be deemed to 

be a specific subsidy for the purposes of this Agreement.   

2.3 Any subsidy falling under the provisions of Article 3 shall be deemed to be 

specific. 

2.4 Any determination of specificity under the provisions of this Article shall be 

clearly substantiated on the basis of positive evidence. 

 

PART II:  PROHIBITED SUBSIDIES 

 

Article 3 

Prohibition 

 

3.1 Except as provided in the Agreement on Agriculture, the following subsidies, 

within the meaning of Article 1, shall be prohibited: 

(a) subsidies contingent, in law or in fact4, whether solely or as one of 

several other conditions, upon export performance, including those il-

lustrated in Annex I5; 

(b) subsidies contingent, whether solely or as one of several other condi-

tions, upon the use of domestic over imported goods. 

3.2 A Member shall neither grant nor maintain subsidies referred to in para-

graph 1. 

 

Article 4 

Remedies 

 

4.1 Whenever a Member has reason to believe that a prohibited subsidy is being 

granted or maintained by another Member, such Member may request con-

sultations with such other Member.  

4.2 A request for consultations under paragraph 1 shall include a statement of 

available evidence with regard to the existence and nature of the subsidy in 

question. 

4.3 Upon request for consultations under paragraph 1, the Member believed to 

be granting or maintaining the subsidy in question shall enter into such con-

sultations as quickly as possible.  The purpose of the consultations shall be to 

clarify the facts of the situation and to arrive at a mutually  agreed solution. 

 
4   This standard is met when the facts demonstrate that the granting of a subsidy, without 

having been made legally contingent upon export performance, is in fact tied to actual 

or anticipated exportation or export earnings. The mere fact that a subsidy is granted to 

enterprises which export shall not for that reason alone be considered to be an export 

subsidy within the meaning of this provision.  
5  Measures referred to in Annex I as not constituting export subsidies shall not be prohi-

bited under this or any other provision of this Agreement. 
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4.4 If no mutually agreed solution has been reached within 30 days6 of the request 

for consultations, any Member party to such consultations may refer the mat-

ter to the Dispute Settlement Body ("DSB") for the immediate establishment 

of a panel, unless the DSB decides by consensus not to establish a panel. 

4.5 Upon its establishment, the panel may request the assistance of the Permanent 

Group of Experts7 (referred to in this Agreement as the "PGE") with regard 

to whether the measure in question is a prohibited subsidy.  If so requested, 

the PGE shall immediately review the evidence with regard to the existence 

and nature of the measure in question and shall provide an opportunity for 

the Member applying or maintaining the measure to demonstrate that the 

measure in question is not a prohibited subsidy.  The PGE shall report its 

conclusions to the panel within a time-limit determined by the panel.  The 

PGE's conclusions on the issue of whether or not the measure in question is 

a prohibited subsidy shall be accepted by the panel without modification. 

4.6 The panel shall submit its final report to the parties to the dispute.  The report 

shall be circulated to all Members within 90 days of the date of the composi-

tion and the establishment of the panel's terms of reference. 

4.7 If the measure in question is found to be a prohibited subsidy, the panel shall 

recommend that the subsidizing Member withdraw the subsidy without de-

lay.   In this regard, the panel shall specify in its recommendation the time-pe-

riod within which the measure must be withdrawn.   

4.8 Within 30 days of the issuance of the  panel's report to all Members, the report 

shall be adopted by the DSB unless one of the parties to the dispute formally 

notifies the DSB of its decision to appeal or the DSB decides by consensus 

not to adopt the report. 

4.9 Where a panel report is appealed, the Appellate Body shall issue its decision 

within 30 days from the date when the party to the dispute formally notifies 

its intention to appeal.  When the Appellate Body considers that it cannot 

provide its report within 30 days, it shall inform the DSB in writing of the 

reasons for the delay together with an estimate of the period within which it 

will submit its report.  In no case shall the proceedings exceed 60 days.  The 

appellate report shall be adopted by the DSB and unconditionally accepted 

by the parties to the dispute unless the DSB decides by consensus not  to 

adopt the appellate report within 20 days following its issuance to the Mem-

bers.8 

4.10 In the event the recommendation of the DSB is not followed within the 

time-period specified by the panel, which shall commence from the date of 

adoption of the panel’s report or the Appellate Body’s report, the DSB shall 

 
6  Any time-periods mentioned in this Article may be extended by mutual agreement. 
7  As established in Article 24. 
8  If a meeting of the DSB is not scheduled during this period, such a meeting shall be held 

for this purpose.  
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grant authorization to the complaining Member to take appropriate9  counter-

measures, unless the DSB decides by consensus to reject the request.  

4.11 In the event a party to the dispute requests arbitration under paragraph 6 of 

Article 22 of the Dispute Settlement Understanding ("DSU"), the arbitrator 

shall determine whether the countermeasures are appropriate.10 

4.12 For purposes of disputes conducted pursuant to this Article, except for 

time-periods specifically prescribed in this Article, time-periods applicable 

under the DSU for the conduct of such disputes shall be half the time pre-

scribed therein.   

 

PART III:  ACTIONABLE SUBSIDIES 

 

Article 5 

Adverse Effects 

 

No Member should cause, through the use of any subsidy referred to in paragraphs 

1 and 2 of Article 1, adverse effects to the interests of other Members, i.e.: 

(a) injury to the domestic industry of another Member11; 

(b) nullification or impairment of benefits accruing directly or indirectly 

to other Members under GATT 1994 in particular the benefits of con-

cessions bound under Article II of GATT 199412; 

(c) serious prejudice to the interests of another Member.13 

This Article does not apply to subsidies maintained on agricultural products as pro-

vided in Article 13 of the Agreement on Agriculture. 

 

Article 6 

Serious Prejudice 

 

6.1 Serious prejudice in the sense of paragraph (c) of Article 5 shall be deemed 

to exist in the case of: 

 
9  This expression is not meant to allow countermeasures that are disproportionate in light 

of the fact that the subsidies dealt with under these provisions are prohibited.   
10  This expression is not meant to allow countermeasures that are disproportionate in light 

of the fact that the subsidies dealt with under these provisions are prohibited.   
11  The term "injury to the domestic industry" is used here in the same sense as it is used in 

Part V. 
12  The term "nullification or impairment" is used in this Agreement in the same sense as it 

is used in the relevant provisions of GATT 1994, and the existence of such nullification 

or impairment shall be established in accordance with the practice of application of these 

provisions.  
13  The term "serious prejudice to the interests of another Member" is used in this Agree-

ment in the same sense as it is used in paragraph 1 of Article XVI of GATT 1994, and 

includes threat of serious prejudice. 
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(a) the total ad valorem subsidization 14  of a product exceeding 5 per 

cent15; 

(b) subsidies to cover operating losses sustained by an industry; 

(c) subsidies to cover operating losses sustained by an enterprise, other 

than one-time measures which are non-recurrent and cannot be re-

peated for that enterprise and which are given merely to provide time 

for the development of long-term solutions and to avoid acute social 

problems; 

(d) direct forgiveness of debt, i.e. forgiveness of government-held debt, 

and grants to cover debt repayment.16 

6.2 Notwithstanding the provisions of paragraph 1, serious prejudice shall not be 

found if the subsidizing Member demonstrates that the subsidy in question 

has not resulted in any of the effects enumerated in paragraph 3.  

6.3 Serious prejudice in the sense of paragraph (c) of Article 5 may arise in any 

case where one or several of the following apply: 

(a) the effect of the subsidy is to displace or impede the imports of a like 

product of another Member into the market of the subsidizing Mem-

ber; 

(b) the effect of the subsidy is to displace or impede the exports of a like 

product of another  Member from a third country market; 

(c) the effect of the subsidy is a significant price undercutting by the sub-

sidized product as compared with the price of a like product of another 

Member in the same market or significant price suppression, price de-

pression or lost sales in the same market; 

(d) the effect of the subsidy is an increase in the world market share of the 

subsidizing Member in a particular subsidized primary product or 

commodity17 as compared to the average share it had during the pre-

vious period of three years and this increase follows a consistent trend 

over a period when subsidies have been granted. 

6.4 For the purpose of paragraph 3(b), the displacement or impeding of exports 

shall include any case in which, subject to the provisions of paragraph 7, it 

has been demonstrated that there has been a change in relative shares of the 

 
14  The total ad valorem subsidization shall be calculated in accordance with the provisions 

of Annex IV. 
15  Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the 

threshold in this subparagraph does not apply to civil aircraft. 
16  Members recognize that where royalty-based financing for a civil aircraft programme 

is not being fully repaid due to the level of actual sales falling below the level of forecast 

sales, this does not in itself constitute serious prejudice for the purposes of this subpa-

ragraph. 
17  Unless other multilaterally agreed specific rules apply to the trade in the product or 

commodity in question.  
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market to the disadvantage of the non-subsidized like product (over an ap-

propriately representative period sufficient to demonstrate clear trends in the 

development of the market for the product concerned, which, in normal cir-

cumstances, shall be at least one year).  "Change in relative shares of the 

market" shall include any of the following situations:  (a) there is an increase 

in the market share of the subsidized product;  (b) the market share of the 

subsidized product remains constant in circumstances in which, in the ab-

sence of the subsidy, it would have declined;  (c) the  market share of the 

subsidized product declines, but at a slower rate than would have been the 

case in the absence of the subsidy. 

6.5 For the purpose of paragraph 3(c), price undercutting shall include any case 

in which such price undercutting has been demonstrated through a compari-

son of prices of the subsidized product with prices of a non-subsidized like 

product supplied to the same market.  The comparison shall be made at the 

same level of trade and at comparable times, due account being taken of any 

other factor affecting price comparability.  However, if such a direct compar-

ison is not possible, the existence of price undercutting may be demonstrated 

on the basis of export unit values. 

6.6 Each Member in the market of which serious prejudice is alleged to have 

arisen shall, subject to the provisions of paragraph 3 of Annex V, make avail-

able to the parties to a dispute arising under Article 7, and to the panel estab-

lished pursuant to paragraph 4 of Article 7, all relevant information that can 

be obtained as to the changes in market shares of the parties to the dispute as 

well as concerning prices of the products involved. 

6.7 Displacement or impediment resulting in serious prejudice shall not arise un-

der paragraph 3 where any of the following circumstances exist18 during the 

relevant period: 

(a) prohibition or restriction on exports of the like product from the com-

plaining Member or on imports from the complaining Member into 

the third country market concerned; 

(b) decision by an importing government operating a monopoly of trade 

or state trading in the product concerned to shift, for non-commercial 

reasons, imports from the complaining Member to another country or 

countries; 

(c) natural disasters, strikes, transport disruptions or other force majeure 

substantially affecting production, qualities, quantities or prices of the 

product available for export from the complaining Member; 

(d) existence of arrangements limiting exports from the complaining 

Member; 

 
18  The fact that certain circumstances are referred to in this paragraph does not, in itself, 

confer upon them any legal status in terms of either GATT 1994 or this Agreement.  

These circumstances must not be isolated, sporadic or otherwise insignificant. 
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(e) voluntary decrease in the availability for export of the product con-

cerned from the complaining Member (including, inter alia, a situa-

tion where firms in the complaining Member have been autonomously 

reallocating exports of this product to new markets); 

(f) failure to conform to standards and other regulatory requirements in 

the importing country. 

6.8 In the absence of circumstances referred to in paragraph 7, the existence of 

serious prejudice should be determined on the basis of the information sub-

mitted to or obtained by the panel, including information submitted in ac-

cordance with the provisions of Annex V. 

6.9 This Article does not apply to subsidies maintained on agricultural products 

as provided in Article 13 of the Agreement on Agriculture. 

 

Article 7 

Remedies 

 

7.1 Except as provided in Article 13 of the Agreement on Agriculture, whenever 

a Member has reason to believe that any subsidy referred to in Article 1, 

granted or maintained by another Member, results in injury to its domestic 

industry, nullification or impairment or serious prejudice, such Member may 

request consultations with such other Member. 

7.2 A request for consultations under paragraph 1 shall include a statement of 

available evidence with regard to (a) the existence and nature of the subsidy 

in question, and (b) the injury caused to the domestic industry, or the nullifi-

cation or impairment, or serious prejudice19 caused to the interests of the 

Member requesting consultations. 

7.3 Upon request for consultations under paragraph 1, the Member believed to 

be granting or maintaining the subsidy practice in question shall enter into 

such consultations as quickly as possible.  The purpose of the consultations 

shall be to clarify the facts of the situation and to arrive at a mutually agreed 

solution. 

7.4 If consultations do not result in a mutually agreed solution within 60 days20, 

any Member party to such consultations may refer the matter to the DSB for 

the establishment of a panel, unless the DSB decides by consensus not to 

establish a panel.  The composition of the panel and its terms of reference 

shall be established within 15 days from the date when it is established.  

7.5 The panel shall review the matter and shall submit its final report to the par-

ties to the dispute.  The report shall be circulated to all Members within 

 
19  In the event that the request relates to a subsidy deemed to result in serious prejudice in 

terms of paragraph 1 of Article 6, the available evidence of serious prejudice may be 

limited to the available evidence as to whether the conditions of paragraph 1 of Article 

6 have been met or not. 
20  Any time-periods mentioned in this Article may be extended by mutual agreement. 
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120 days of the date of the composition and establishment of the panel’s 

terms of reference. 

7.6 Within 30 days of the issuance of the panel’s report to all Members, the report 

shall be adopted by the DSB21 unless one of the parties to the dispute formally 

notifies the DSB of its decision to appeal or the DSB decides by consensus 

not to adopt the report.  

7.7 Where a panel report is appealed, the Appellate Body shall issue its decision 

within 60 days from the date when the party to the dispute formally notifies 

its intention to appeal.  When the Appellate Body considers that it cannot 

provide its report within 60 days, it shall inform the DSB in writing of the 

reasons for the delay together with an estimate of the period within which it 

will submit its report.  In no case shall the proceedings exceed 90 days.  The 

appellate report shall be adopted by the DSB and unconditionally accepted 

by the parties to the dispute unless the DSB decides by consensus not  to 

adopt the appellate report within 20 days following its issuance to the Mem-

bers.22 

7.8 Where a panel report or an Appellate Body report is adopted in which it is 

determined that any subsidy has resulted in adverse effects to the interests of 

another Member within the meaning of Article 5, the Member granting or 

maintaining such subsidy shall take appropriate steps to remove the adverse 

effects or shall withdraw the subsidy. 

7.9 In the event the Member has not taken appropriate steps to remove the ad-

verse effects of the subsidy or withdraw the subsidy within six months from 

the date when the DSB adopts the panel report or the Appellate Body report, 

and in the absence of agreement on compensation, the DSB shall grant au-

thorization to the complaining Member to take countermeasures, commensu-

rate with the degree and nature of the adverse effects determined to exist, 

unless the DSB decides by consensus to reject the request. 

7.10 In the event that a party to the dispute requests arbitration under paragraph 6 

of Article 22 of the DSU, the arbitrator shall determine whether the counter-

measures are commensurate with the degree and nature of the adverse effects 

determined to exist. 

 

 

 

 

 

 

 
21  If a meeting of the DSB is not scheduled during this period, such a meeting shall be held 

for this purpose. 
22  If a meeting of the DSB is not scheduled during this period, such a meeting shall be held 

for this purpose. 
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PART IV:  NON-ACTIONABLE SUBSIDIES 

 

Article 8 

Identification of Non-Actionable Subsidies 

 

8.1 The following subsidies shall be considered as non-actionable23: 

(a) subsidies which are not specific within the meaning of Article 2; 

(b) subsidies which are specific within the meaning of Article 2 but which 

meet all of the conditions provided for in paragraphs 2(a), 2(b) or 2(c) 

below. 

8.2 Notwithstanding the provisions of Parts III and V, the following subsidies 

shall be non-actionable: 

(a) assistance for research activities conducted by firms or by higher ed-

ucation or research establishments on a contract basis with firms if:24 

,25 ,26   

 
23  It is recognized that government assistance for various purposes is widely provided by 

Members and that the mere fact that such assistance may not qualify for non-actionable 

treatment under the provisions of this Article does not in itself restrict the ability of 

Members to provide such assistance. 
24  Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the 

provisions of this subparagraph do not apply to that product. 
25  Not later than 18 months after the date of entry into force of the WTO Agreement, the 

Committee on Subsidies and Countervailing Measures provided for in Article 24 (refe-

rred to in this Agreement as "the Committee")  shall review the operation of the provi-

sions of subparagraph 2(a) with a view to making all necessary modifications to improve 

the operation of these provisions.  In its consideration of possible modifications, the 

Committee shall carefully review the definitions of the categories set forth in this sub-

paragraph in the light of the experience of Members in the operation of research pro-

grammes and the work in other relevant international institutions. 
26  The provisions of this Agreement do not apply to fundamental research activities inde-

pendently conducted by higher education or research establishments.  The term "funda-

mental research" means an enlargement of general scientific and technical knowledge 

not linked to industrial or commercial objectives. 
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the assistance covers27 not more than 75 per cent of the costs of indus-

trial research28 or 50 per cent of the costs of pre-competitive develop-

ment activity29, 30; and provided that such assistance is limited exclu-

sively to: 

(i) costs of personnel (researchers, technicians and other support-

ing staff employed exclusively in the research activity); 

(ii) costs of instruments, equipment, land and buildings used ex-

clusively and permanently (except when disposed of on a com-

mercial basis) for the research activity; 

(iii) costs of consultancy and equivalent services used exclusively 

for the research activity, including bought-in research, tech-

nical knowledge, patents, etc.;  

(iv) additional overhead costs incurred directly as a result of the 

research activity; 

(v) other running costs (such as those of materials, supplies and 

the like), incurred directly as a result of the research activity. 

(b) assistance to disadvantaged regions within the territory of a Member 

given pursuant to a general framework of regional development 31 and 

 
27  The allowable levels of non-actionable assistance referred to in this subparagraph shall 

be established by reference to the total eligible costs incurred over the duration of an 

individual project. 
28  The term "industrial research" means planned search or critical investigation aimed at 

discovery of new knowledge, with the objective that such knowledge may be useful in 

developing new products, processes or services, or in bringing about a significant im-

provement to existing products, processes or services. 
29  The term "pre-competitive development activity" means  the translation of industrial 

research findings into a plan, blueprint or design for new, modified or improved pro-

ducts, processes or services whether intended for sale or use, including the creation of 

a first prototype which would not be capable of commercial use.  It may further include 

the conceptual formulation and design of products, processes or services alternatives 

and initial demonstration or pilot projects, provided that these same projects cannot be 

converted or used for industrial application or commercial exploitation.  It does not in-

clude routine or periodic alterations to existing products, production lines, manufac-

turing processes, services, and other on-going operations even though those alterations 

may represent improvements. 
30  In the case of programmes which span industrial research and pre-competitive develo-

pment activity, the allowable level of non-actionable assistance shall not exceed the 

simple average of the allowable levels of non-actionable assistance applicable to the 

above two categories, calculated on the basis of all eligible costs as set forth in items (i) 

to (v) of this subparagraph. 
31  A "general framework of regional development" means that regional subsidy program-

mes are part of an internally consistent and generally applicable regional development 

policy and that regional development subsidies are not granted in isolated geographical 

points having no, or virtually no, influence on the development of a region. 
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non-specific (within the meaning of Article 2) within eligible regions 

provided that: 

(i) each disadvantaged region must be a clearly designated contig-

uous geographical area with a definable economic and admin-

istrative identity; 

(ii) the region is considered as disadvantaged on the basis of neu-

tral and objective criteria32, indicating that the region's difficul-

ties arise out of more than temporary circumstances;  such cri-

teria must be clearly spelled out in law, regulation, or other of-

ficial document, so as to be capable of verification; 

(iii) the criteria shall include a measurement of economic develop-

ment which shall be based on at least one of the following fac-

tors: 

- one of either income per capita or household income per 

capita, or GDP per capita, which must not be above 85 

per cent of the average for the territory concerned; 

- unemployment rate, which must be at least 110 per cent 

of the average for the territory concerned; 

as measured over a three-year period;  such measurement, 

however, may be a composite one and may include other fac-

tors. 

(c) assistance to promote adaptation of existing facilities33 to new envi-

ronmental requirements imposed by law and/or regulations which re-

sult in greater constraints and financial burden on firms, provided that 

the assistance: 

(i) is a one-time non-recurring measure;  and 

(ii) is limited to 20 per cent of the cost of adaptation;  and 

(iii) does not cover the cost of replacing and operating the assisted 

investment, which must be fully borne by firms;  and 

 
32  "Neutral and objective criteria" means criteria which do not favour certain regions 

beyond what is appropriate for the elimination or reduction of regional disparities within 

the framework of the regional development policy. In this regard, regional subsidy pro-

grammes shall include ceilings on the amount of assistance which can be granted to 

each subsidized project. Such ceilings must be differentiated according to the different 

levels of development of assisted regions and must be expressed in terms of investment 

costs or cost of job creation. Within such ceilings, the distribution of assistance shall be 

sufficiently broad and even to avoid the predominant use of a subsidy by, or the granting 

of disproportionately large amounts of subsidy to, certain enterprises as provided for in 

Article 2. 
33  The term "existing facilities" means facilities which have been in operation for at least 

two years at the time when new environmental requirements are imposed. 
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(iv) is directly linked to and proportionate to a firm's planned re-

duction of nuisances and pollution, and does not cover any 

manufacturing cost savings which may be achieved;  and 

(v) is available to all firms which can adopt the new equipment 

and/or production processes. 

8.3 A subsidy programme for which the provisions of paragraph 2 are invoked 

shall be notified in advance of its implementation to the Committee in ac-

cordance with the provisions of Part VII.  Any such notification shall be suf-

ficiently precise to enable other Members to evaluate the consistency of the 

programme with the conditions and criteria provided for in the relevant pro-

visions of paragraph 2.  Members shall also provide the Committee with 

yearly updates of such notifications, in particular by supplying information 

on global expenditure for each programme, and on any modification of the 

programme.  Other Members shall have the right to request information about 

individual cases of subsidization under a notified programme.34 

8.4 Upon request of a Member, the Secretariat shall review a notification made 

pursuant to paragraph 3 and, where necessary, may require additional infor-

mation from the subsidizing Member concerning the notified programme un-

der review.  The Secretariat shall report its findings to the Committee.  The 

Committee shall, upon request, promptly review the findings of the Secretar-

iat (or, if a review by the Secretariat has not been requested, the notification 

itself), with a view to determining whether the conditions and criteria laid 

down in paragraph 2 have not been met.  The procedure provided for in this 

paragraph shall be completed at the latest at the first regular meeting of the 

Committee following the notification of a subsidy programme, provided that 

at least two months have elapsed between such notification and the regular 

meeting of the Committee.  The review procedure described in this paragraph 

shall also apply, upon request, to substantial modifications of a programme 

notified in the yearly updates referred to in paragraph 3. 

8.5 Upon the request of a Member, the determination by the Committee referred 

to in paragraph 4, or a failure by the Committee to make such a determination, 

as well as the violation, in individual cases, of the conditions set out in a 

notified programme, shall be submitted to binding arbitration.   The arbitra-

tion body shall present its conclusions to the Members within 120 days from 

the date when the matter was referred to the arbitration body.  Except as oth-

erwise provided in this paragraph, the DSU shall apply to arbitrations con-

ducted under this paragraph. 

 

 

 

 
34  It is recognized that nothing in this notification provision requires the provision of con-

fidential information, including confidential business information. 
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Article 9 

Consultations and Authorized Remedies 

 

9.1 If, in the course of implementation of a programme referred to in paragraph 2 

of Article 8, notwithstanding the fact that the programme is consistent with 

the criteria laid down in  that paragraph, a Member has reasons to believe that 

this programme has resulted in serious adverse effects to the domestic indus-

try of that Member, such as to cause damage which would be difficult to re-

pair, such Member may request consultations with the Member granting or 

maintaining the subsidy. 

9.2 Upon request for consultations under paragraph 1, the Member granting or 

maintaining the subsidy programme in question shall enter into such consul-

tations as quickly as possible.  The purpose of the consultations shall be to 

clarify the facts of the situation and to arrive at a mutually acceptable solu-

tion. 

9.3 If no mutually acceptable solution has been reached in consultations under 

paragraph 2 within 60 days of the request for such consultations, the request-

ing Member may refer the matter to the Committee. 

9.4 Where a matter is referred to the Committee, the Committee shall immedi-

ately review the facts involved and the evidence of the effects referred to in 

paragraph 1.  If the Committee determines that such effects exist, it may rec-

ommend to the subsidizing Member to modify this programme in such a way 

as to remove these effects.  The Committee shall present its conclusions 

within 120 days from the date when the matter is referred to it under para-

graph 3.  In the event the recommendation is not followed within six months, 

the Committee shall authorize the requesting Member to take appropriate 

countermeasures commensurate with the nature and degree of the effects de-

termined to exist. 
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PART V:  COUNTERVAILING MEASURES 

 

Article 10 

Application of Article VI of GATT 199435 

 

Members shall take all necessary steps to ensure that the imposition of a counter-

vailing duty36 on any product of the territory of any Member imported into the terri-

tory of another Member is in accordance with the provisions of Article VI of 

GATT 1994 and the terms of this Agreement.  Countervailing duties may only be 

imposed pursuant to investigations initiated37  and conducted in accordance with the 

provisions of this Agreement and the Agreement on Agriculture. 

 

Article 11 

Initiation and Subsequent Investigation 

 

11.1 Except as provided in paragraph 6, an investigation to determine the exist-

ence, degree and effect of any alleged subsidy shall be initiated upon a written 

application by or on behalf of the domestic industry. 

11.2 An application under paragraph 1 shall include sufficient evidence of the ex-

istence of (a) a subsidy and, if possible, its amount, (b) injury within the 

meaning of Article VI of GATT 1994 as interpreted by this Agreement, and 

(c) a causal link between the subsidized imports and the alleged injury.  Sim-

ple assertion, unsubstantiated by relevant evidence, cannot be considered suf-

 
35  The provisions of Part II or III may be invoked in parallel with the provisions of Part V;  

however, with regard to the effects of a particular subsidy in the domestic market of the 

importing Member, only one form of relief (either a countervailing duty, if the require-

ments of Part V are met, or a countermeasure under Articles 4 or 7) shall be available. 

The provisions of Parts III and V shall not be invoked regarding measures considered 

non-actionable in accordance with the provisions of Part IV.  However, measures refe-

rred to in paragraph 1(a) of Article 8 may be investigated in order to determine whether 

or not they are specific within the meaning of Article 2.  In addition, in the case of a 

subsidy referred to in paragraph 2 of Article 8 conferred pursuant to a programme which 

has not been notified in accordance with paragraph 3 of Article 8, the provisions of Part 

III or V may be invoked, but such subsidy shall be treated as non-actionable if it is found 

to conform to the standards set forth in paragraph 2 of Article 8. 
36  The term "countervailing duty" shall be understood to mean a special duty levied for 

the purpose of offsetting any subsidy bestowed directly or indirectly upon the manufac-

ture, production or export of any merchandise, as provided for in paragraph 3 of Article 

VI of GATT 1994. 
37  The term "initiated" as used hereinafter means procedural action by which a  Member 

formally commences an investigation as provided in Article 11. 
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ficient to meet the requirements of this paragraph.  The application shall con-

tain such information as is reasonably available to the applicant on the fol-

lowing: 

(i) the identity of the applicant and a description of the volume and value 

of the domestic production of the like product by the applicant.  Where 

a written application is made on behalf of the domestic industry, the 

application shall identify the industry on behalf of which the applica-

tion is made by a list of all known domestic producers of the like prod-

uct (or associations of domestic producers of the like product) and, to 

the extent possible, a description of the volume and value of domestic 

production of the like product accounted for by such producers; 

(ii) a complete description of the allegedly subsidized product, the names 

of the country or countries of origin or export in question, the identity 

of each known exporter or foreign producer and a list of known per-

sons importing the product in question; 

(iii) evidence with regard to the existence, amount and nature of the sub-

sidy in question; 

(iv) evidence that alleged injury to a domestic industry is caused by subsi-

dized imports through the effects of the subsidies;  this evidence in-

cludes information on the evolution of the volume of the allegedly 

subsidized imports, the effect of these imports on prices of the like 

product in the domestic market and the consequent impact of the im-

ports on the domestic industry, as demonstrated by relevant factors 

and indices having a bearing on the state of the domestic industry, 

such as those listed in paragraphs 2 and 4 of Article 15. 

11.3 The authorities shall review the accuracy and adequacy of the evidence pro-

vided in the  application to determine whether the evidence is sufficient to 

justify the initiation of an investigation. 

11.4 An investigation shall not be initiated pursuant to paragraph 1 unless the au-

thorities have determined, on the basis of an examination of the degree of 

support for, or opposition to, the application expressed38 by domestic produc-

ers of the like product, that the application has been made by or on behalf of 

the domestic industry.39  The application shall be considered to have been 

made "by or on behalf of the domestic industry" if it is supported by those 

domestic producers whose collective output constitutes more than 50 per cent 

of the total production of the like product produced by that portion of the 

 
38  In the case of fragmented industries involving an exceptionally large number of pro-

ducers, authorities may determine support and opposition by using statistically valid 

sampling techniques. 
39  Members are aware that in the territory of certain Members employees of domestic pro-

ducers of the like product or representatives of those employees may make or support 

an application for an investigation under paragraph 1. 
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domestic industry expressing either support for or opposition to the applica-

tion.  However, no investigation shall be initiated when domestic producers 

expressly supporting the application account for less than 25 per cent of total 

production of the like product produced by the domestic industry. 

11.5 The authorities shall avoid, unless a decision has been made to initiate an 

investigation,  any publicizing of the application for the initiation of  an in-

vestigation. 

11.6 If, in special circumstances, the authorities concerned decide to initiate an 

investigation without having received a written application by or on behalf of 

a domestic industry for the initiation of such investigation, they shall proceed 

only if they have sufficient evidence of the existence of a subsidy, injury and 

causal link, as described in paragraph 2, to justify the initiation of an investi-

gation. 

11.7 The evidence of both subsidy and injury shall be considered simultaneously 

(a) in the decision whether or not to initiate an investigation and (b) thereaf-

ter, during the course of the investigation, starting on a date not later than the 

earliest date on which in accordance with the provisions of this Agreement 

provisional measures may be applied. 

11.8 In cases where products are not imported directly from the country of origin 

but are exported to the importing Member from an intermediate country, the 

provisions of this Agreement shall be fully applicable and the transaction or 

transactions shall, for the purposes of this Agreement, be regarded as having 

taken place between the country of origin and the importing Member. 

11.9 An application under paragraph 1 shall be rejected and an investigation shall 

be terminated promptly as soon as the authorities concerned are satisfied that 

there is not sufficient evidence of either subsidization or of injury to justify 

proceeding with the case.  There shall be immediate termination  in cases 

where the amount of a subsidy is de minimis , or where the volume of subsi-

dized imports, actual or potential, or the injury, is negligible.  For the purpose 

of this paragraph, the amount of the subsidy shall be considered to be de min-

imis if the subsidy is less than 1 per cent ad valorem. 

11.10 An investigation shall not hinder the procedures of customs clearance. 

11.11 Investigations shall, except in special circumstances, be concluded within one 

year, and in no case more than 18 months, after their initiation. 

 

Article 12 

Evidence 

 

12.1 Interested Members and all interested parties in a countervailing duty inves-

tigation shall be given notice of the information which the authorities require 

and ample opportunity to present in writing all evidence which they consider 

relevant in respect of the investigation in question. 
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12.1.1 Exporters, foreign producers or interested Members receiving ques-

tionnaires used in a countervailing duty investigation shall be given at 

least 30 days for reply.40  Due consideration should be given to any 

request for an extension of the 30-day period and, upon cause shown, 

such an extension should be granted whenever practicable. 

12.1.2 Subject to the requirement to protect confidential information, evi-

dence presented in writing by one interested Member or interested 

party shall be made available promptly to other interested Members 

or interested parties participating in the investigation. 

12.1.3 As soon as an investigation has been initiated, the authorities shall 

provide the full text  of the written application received under para-

graph 1 of Article 11 to the known exporters41 and to the authorities 

of the exporting Member and shall make it available, upon request, to 

other  interested parties involved.  Due regard shall be paid to the pro-

tection of confidential information, as provided for in paragraph 4. 

12.2 Interested Members and interested parties also shall have the right, upon jus-

tification, to present information orally.  Where such information is provided 

orally, the interested Members and interested parties subsequently shall be 

required to reduce such submissions to writing.  Any decision of the  investi-

gating authorities can only be based on such information and arguments as 

were on the written record of this authority and which were available to in-

terested Members and interested parties participating in the investigation, due 

account having been given to the need to protect confidential information. 

12.3 The authorities shall whenever practicable provide timely opportunities for 

all interested Members and interested parties to see all information that is 

relevant to the presentation of their cases, that is not confidential as defined 

in paragraph 4, and that is used by the authorities in a countervailing duty 

investigation, and to prepare presentations on the basis of this information. 

12.4 Any information which is by nature confidential (for example, because its 

disclosure would be of significant competitive advantage to a competitor or 

because its disclosure would have a significantly adverse effect upon a person 

supplying the information or upon a person from whom the  supplier acquired 

the information), or which is provided on a confidential basis by parties to an 

 
40  As a general rule, the time-limit for exporters shall be counted from the date of receipt 

of the questionnaire, which for this purpose shall be deemed to have been received one 

week from the date on which it was sent to the respondent or transmitted to the approp-

riate diplomatic representatives of the exporting Member or, in the case of a separate 

customs territory Member of the WTO, an official representative of the exporting terri-

tory. 
41  It being understood that where the number of exporters involved is particularly high, 

the full text of the application should instead be provided only to the authorities of the 

exporting Member or to the relevant trade association who then should forward copies 

to the exporters concerned. 
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investigation shall, upon good cause shown, be treated as such by the author-

ities.   Such information shall not be disclosed without specific permission of 

the party submitting it.42    

12.4.1 The authorities shall require interested Members or interested parties 

providing confidential information to furnish non-confidential sum-

maries thereof.  These summaries shall be in sufficient detail to permit 

a reasonable understanding of the substance of the information sub-

mitted in confidence.  In exceptional circumstances, such Members or 

parties may indicate that such information is not susceptible of sum-

mary.  In such exceptional circumstances, a statement of the reasons 

why summarization is not possible must be provided. 

12.4.2 If the authorities find that a request for confidentiality is not warranted 

and if the supplier of the information is either unwilling to make the 

information public or to authorize its disclosure in generalized or sum-

mary form, the authorities may disregard such information unless it 

can be demonstrated to their satisfaction from appropriate sources that 

the information is correct.43 

12.5 Except in circumstances provided for in paragraph 7, the authorities shall dur-

ing the course of an investigation satisfy themselves as to the accuracy of the 

information supplied by interested Members or interested parties upon which 

their findings are based. 

12.6 The investigating authorities may carry out investigations in the territory of 

other Members as required, provided that they have notified in good time the 

Member in question and unless that Member objects to the investigation.   

Further, the investigating authorities may carry out investigations on the 

premises of a firm and may examine the records of a firm if (a) the firm so 

agrees and (b) the Member in question is notified and does not object.   The 

procedures set forth in Annex VI shall apply to investigations on the premises 

of a firm.  Subject to the requirement to protect confidential information, the 

authorities shall make the results of any such investigations available, or shall 

provide disclosure thereof pursuant to paragraph 8, to the firms to which they 

pertain and may make such results available to the applicants. 

12.7 In cases in which any interested Member or interested party refuses access 

to, or otherwise does not provide, necessary information within a reasonable 

period or significantly impedes the investigation, preliminary and final deter-

minations, affirmative or negative, may be made on the basis of the facts 

available. 

 
42  Members are aware that in the territory of certain Members disclosure pursuant to a 

narrowly-drawn protective order may be required.  
43  Members agree that requests for confidentiality should not be arbitrarily rejected.   

Members further agree that the investigating authority may request the waiving of con-

fidentiality only regarding information relevant to the proceedings. 
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12.8 The authorities shall, before a final determination is made, inform all inter-

ested Members and interested parties of the essential facts under considera-

tion which form the basis for the decision whether to apply definitive 

measures.   Such disclosure should take place in sufficient time for the parties 

to defend their interests. 

12.9 For the purposes of this Agreement, "interested parties" shall include: 

(i) an exporter or foreign producer or the importer of a product subject to 

investigation, or a trade or business association a majority of the mem-

bers of which are producers, exporters or importers of such product;  

and 

(ii) a producer of the like product in the importing Member or a trade and 

business association a majority of the members of which produce the 

like product in the territory of the importing Member. 

This list shall not preclude Members from allowing domestic or foreign par-

ties other than those mentioned above to be included as interested parties. 

12.10 The authorities shall provide opportunities for industrial users of the product 

under investigation, and for representative consumer organizations in cases 

where the product is commonly sold at the retail level, to provide information 

which is relevant to the investigation regarding subsidization, injury and cau-

sality. 

12.11 The authorities shall take due account of any difficulties experienced by in-

terested parties, in particular small companies, in supplying information re-

quested, and shall provide any assistance practicable. 

12.12 The procedures set out above are not intended to prevent the authorities of a 

Member from proceeding expeditiously with regard to initiating an investi-

gation, reaching preliminary or final determinations, whether affirmative or 

negative, or from applying provisional or final measures, in accordance with 

relevant provisions of this Agreement. 

 

Article 13 

Consultations 

 

13.1 As soon as possible after an application under Article 11 is accepted, and in 

any event before the initiation of any investigation, Members the products of 

which may be subject to such investigation shall be invited for consultations 

with the aim of clarifying the situation as to the matters referred to in para-

graph 2 of Article 11 and arriving at a mutually agreed solution. 

13.2 Furthermore, throughout the period of investigation, Members the products 

of which are the subject of the investigation shall be afforded a reasonable 
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opportunity to continue consultations, with a view to clarifying the factual 

situation and to arriving at a mutually agreed solution.44 

13.3 Without prejudice to the obligation to afford reasonable opportunity for con-

sultation, these provisions regarding consultations are not intended to prevent 

the authorities of a Member from proceeding expeditiously with regard to 

initiating the investigation, reaching preliminary or final determinations, 

whether affirmative or negative, or from applying provisional or final 

measures, in accordance with the provisions of this Agreement. 

13.4 The Member which intends to initiate any investigation or is conducting such 

an investigation shall permit, upon request, the Member or Members the 

products of which are subject to such  investigation access to non-confidential 

evidence, including the non-confidential summary of confidential data being 

used for initiating or conducting the investigation. 

 

Article 14 

Calculation of the Amount of a Subsidy in Terms 

of the Benefit to the Recipient 

 

For the purpose of Part V, any method used by the investigating authority to calcu-

late the benefit to the recipient conferred pursuant to paragraph 1 of Article 1 shall 

be provided for in the national legislation or implementing regulations of the Mem-

ber concerned and its application to each particular case shall be transparent and 

adequately explained.   Furthermore, any such method shall be consistent with the 

following guidelines: 

(a) government provision of equity capital shall not be considered as con-

ferring a benefit, unless the investment decision can be regarded as 

inconsistent with the usual investment practice (including for the pro-

vision of risk capital) of private investors in the territory of that Mem-

ber; 

(b) a loan by a government shall not be considered as conferring a benefit, 

unless there is a difference between the amount that the firm receiving 

the loan pays on the government loan and the amount the firm would 

pay on a comparable commercial loan which the firm could actually 

obtain on the market.   In this case the benefit shall be the difference 

between these two amounts; 

(c) a loan guarantee by a government shall not be considered as confer-

ring a benefit, unless there is a difference between the amount that the 

 
44  It is particularly important, in accordance with the provisions of this paragraph, that no 

affirmative determination whether preliminary or final be made without reasonable op-

portunity for consultations having been given. Such consultations may establish the ba-

sis for proceeding under the provisions of Part II, III or X. 
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firm receiving the guarantee pays on a loan guaranteed by the govern-

ment and the amount that the firm would pay on a comparable com-

mercial loan absent the government guarantee.   In this case the benefit 

shall be the difference between these two amounts adjusted for any 

differences in fees; 

(d) the provision of goods or services or purchase of goods by a govern-

ment shall not be considered as conferring a benefit unless the provi-

sion is made for less than adequate remuneration, or the purchase is 

made for more than adequate remuneration.   The  adequacy of remu-

neration shall be determined in relation to prevailing market condi-

tions for the good or service in question in the country of provision or 

purchase (including price, quality, availability, marketability, trans-

portation and other conditions of purchase or sale). 

 

Article 15 

Determination of Injury45 

 

15.1 A determination of injury for purposes of Article VI of GATT 1994 shall be 

based on positive evidence and involve an objective examination of both (a) 

the volume of the subsidized imports and the effect of the subsidized imports 

on prices in the domestic market for like products46 and (b) the consequent 

impact of these imports on the domestic producers of such products. 

15.2 With regard to the volume of the subsidized imports, the investigating au-

thorities shall consider whether there has been a significant increase in sub-

sidized imports, either in absolute terms or relative to production or consump-

tion in the importing Member.   With regard to the effect of the subsidized 

imports on prices, the investigating authorities shall consider whether there 

has been a significant price undercutting by the subsidized imports as com-

pared with the price of a like product of the importing Member, or whether 

the effect of such imports is otherwise to depress prices to a significant degree 

or to prevent price increases, which otherwise would have occurred, to a sig-

nificant degree.   No one or several of these factors can necessarily give de-

cisive guidance.    

 
45  Under this Agreement the term "injury" shall, unless otherwise specified, be taken to 

mean material injury to a domestic industry, threat of material injury to a domestic in-

dustry or material retardation of the establishment of such an industry and shall be in-

terpreted in accordance with the provisions of this Article. 
46  Throughout this Agreement the term "like product" ("produit similaire") shall be inter-

preted to mean a product which is identical, i.e. alike in all respects to the product under 

consideration, or in the absence of such a product, another product which, although not 

alike in all respects, has characteristics closely resembling those of the product under 

consideration. 
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15.3 Where imports of a product from more than one country are simultaneously 

subject to countervailing duty investigations, the investigating authorities 

may cumulatively assess the effects of such imports only if they determine 

that (a) the amount of subsidization established in relation to the imports from 

each country is more than de minimis as defined in paragraph 9 of Article 11 

and the volume of imports from each country is not negligible and (b) a cu-

mulative assessment of the effects of the imports is appropriate in light of the 

conditions of competition between the imported products and the conditions 

of competition between the imported products and the like domestic product. 

15.4 The examination of the impact of the subsidized imports on the domestic in-

dustry shall include an evaluation of all relevant economic factors and indices 

having a bearing on the state of the industry, including actual and potential 

decline in output, sales, market share, profits, productivity, return on  invest-

ments, or utilization of capacity;  factors affecting domestic prices;  actual 

and potential negative effects on cash flow, inventories, employment, wages, 

growth, ability to raise capital or investments and, in the case of agriculture, 

whether there has been an increased burden on government support pro-

grammes.  This list is not exhaustive, nor can one or several of these factors 

necessarily give decisive guidance. 

15.5 It must be demonstrated that the subsidized imports are, through the effects47 

of subsidies,  causing injury within the meaning of this Agreement.  The 

demonstration of a causal relationship between the subsidized imports and 

the injury to the domestic industry shall be based on an examination of all 

relevant evidence before the authorities.  The authorities shall also examine 

any known factors other than the subsidized imports which at the same time 

are injuring the domestic industry, and the injuries caused by these other fac-

tors must not be attributed to the subsidized imports.  Factors which may be 

relevant in this respect include, inter alia, the volumes and prices of non-sub-

sidized imports of the product in question, contraction in demand or changes 

in the patterns of consumption, trade restrictive practices of and competition 

between the foreign and domestic producers, developments in technology and 

the export performance and productivity of the domestic industry. 

15.6 The effect of the subsidized imports shall be assessed in relation to the do-

mestic production of the like product when available data permit the separate 

identification of that production on the basis of such criteria as the production 

process, producers' sales and profits.  If such separate identification of that 

production is not possible, the effects of the subsidized imports shall be as-

sessed by the examination of the production of the narrowest group or range 

of products, which includes the like product, for which the necessary infor-

mation can be provided. 

 
47  As set forth in paragraphs 2 and 4. 
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15.7 A determination of a threat of material injury shall be based on facts and not 

merely on allegation, conjecture or remote possibility.   The change in cir-

cumstances which would create a situation in which the subsidy would cause 

injury must be clearly foreseen and imminent.   In making a determination  

regarding the existence of a threat of material injury, the investigating author-

ities should consider, inter alia, such factors as:   

(i) nature of the subsidy or subsidies in question and the trade effects 

likely to arise therefrom;   

(ii) a significant rate of increase of subsidized imports into the domestic 

market indicating the likelihood of substantially increased importa-

tion;   

(iii) sufficient freely disposable, or an imminent, substantial increase in, 

capacity of the exporter indicating the likelihood of substantially in-

creased subsidized exports to the importing Member's market, taking 

into account the availability of other export markets to absorb any ad-

ditional exports;   

(iv) whether imports are entering at prices that will have a significant de-

pressing or suppressing effect on domestic prices, and would likely 

increase demand for further imports;  and 

(v) inventories of the product being investigated.   

No one of these factors by itself can necessarily give decisive guidance but 

the totality of the factors considered must lead to the conclusion that further 

subsidized exports are imminent and that, unless protective action is taken, 

material injury would occur. 

15.8 With respect to cases where injury is threatened by subsidized imports, the 

application of countervailing measures shall be considered and decided with 

special care. 

 

Article 16 

Definition of Domestic Industry 

 

16.1 For the purposes of this Agreement, the term "domestic industry" shall, ex-

cept as provided in paragraph 2, be interpreted as referring to the domestic 

producers as a whole of the like products or to those of them whose collective 

output of the products constitutes a major proportion of the total  domestic 

production of those products, except that when producers are related48 to the 

 
48  For the purpose of this paragraph, producers shall be deemed to be related to exporters 

or importers only if (a) one of them directly or indirectly controls the other;  or (b) both 

of them are directly or indirectly controlled by a third person;  or (c) together they di-

rectly or indirectly control a third person, provided that there are grounds for believing 

or suspecting that the effect of the relationship is such as to cause the producer con-
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exporters or importers or are themselves importers of the allegedly subsidized 

product or a like product from other countries, the term "domestic industry" 

may be interpreted as referring to the rest of the producers. 

16.2 In exceptional circumstances, the territory of a Member may, for the produc-

tion in question, be divided into two or more competitive markets and the 

producers within each market may be regarded as a separate industry if 

(a) the producers within such market sell all or almost all of their production 

of the product in question in that market, and  (b) the demand in that market 

is not to any substantial degree supplied by producers of the product in ques-

tion located elsewhere in the territory.   In such circumstances, injury may be 

found to exist even where a major portion of the total domestic industry is 

not injured, provided there is a concentration of subsidized imports into such 

an isolated market and provided further that the subsidized imports are caus-

ing injury to the producers of all or almost all of the production within such 

market. 

16.3 When the domestic industry has been interpreted as referring to the producers 

in a certain area,  i.e. a market as defined in paragraph 2, countervailing duties 

shall be levied only on the products in question consigned for final consump-

tion to that area.   When the constitutional law of the importing Member does 

not permit the levying of countervailing duties on such a basis, the importing 

Member may levy the countervailing duties without limitation only if (a) the 

exporters shall have been given an opportunity to cease exporting at subsi-

dized prices to the area concerned or otherwise give assurances pursuant to 

Article 18, and adequate assurances in this regard have not been promptly 

given, and (b) such duties cannot be levied only on products of specific pro-

ducers which supply the area in question. 

16.4 Where two or more countries have reached under the provisions of para-

graph 8(a) of Article XXIV of GATT 1994 such a level of integration that 

they have the characteristics of a single, unified market, the industry in the 

entire area of integration shall be taken to be the domestic industry referred 

to in paragraphs 1 and 2. 

16.5 The provisions of paragraph 6 of Article 15 shall be applicable to this Article. 

 

Article 17 

Provisional Measures 

 

17.1 Provisional measures may be applied only if:   

 
cerned to behave differently from non-related producers.  For the purpose of this para-

graph, one shall be deemed to control another when the former is legally or operationally 

in a position to exercise restraint or direction over the latter. 
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(a) an investigation has been initiated in accordance with the provisions 

of Article 11,  a public notice has been given to that effect and inter-

ested Members and interested parties have been given adequate op-

portunities to submit information and make comments;    

(b) a preliminary affirmative determination has been made that a subsidy 

exists and that there is injury to a domestic industry caused by subsi-

dized imports;  and 

(c) the authorities concerned judge such measures necessary to prevent 

injury being caused during the investigation.   

17.2 Provisional measures may take the form of provisional countervailing duties 

guaranteed by cash deposits or bonds equal to the amount of the provisionally 

calculated amount of subsidization. 

17.3 Provisional measures shall not be applied sooner than 60 days from the date of 

initiation of the investigation. 

17.4 The application of provisional measures shall be limited to as short a period as 

possible, not exceeding four months.   

17.5 The relevant provisions of Article 19 shall be followed in the application of 

provisional measures. 

 

Article 18 

Undertakings 

 

18.1 Proceedings may49 be suspended or terminated without the imposition of pro-

visional measures or countervailing duties upon receipt of satisfactory volun-

tary undertakings under which: 

(a) the government of the exporting Member agrees to eliminate 

or limit the subsidy or take other measures concerning its ef-

fects;  or 

(b) the exporter agrees to revise its prices so that the investigat-

ing  authorities are satisfied that the injurious effect of the 

subsidy is  eliminated.   Price increases under such undertak-

ings shall not be higher  than necessary to eliminate the 

amount of the subsidy.     It is desirable  that the price in-

creases be less than the amount of the subsidy if such  in-

creases would be adequate to remove the injury to the do-

mestic industry. 

18.2 Undertakings shall not be sought or accepted unless the authorities of the im-

porting Member  have made a preliminary affirmative determination of sub-

sidization and injury caused by such subsidization and, in case of undertak-

ings from exporters, have obtained the consent of the exporting Member.  

 
49  The word "may" shall not be interpreted to allow the simultaneous continuation of pro-

ceedings with the implementation of undertakings, except as provided in paragraph 4. 
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18.3 Undertakings offered need not be accepted if the authorities of the importing 

Member consider their acceptance impractical, for example if the number of 

actual or potential exporters is too great, or for other reasons, including rea-

sons of general policy.  Should the case arise and where practicable, the au-

thorities shall provide to the exporter the reasons which have led them to 

consider acceptance of an undertaking as inappropriate, and shall, to the ex-

tent possible, give the exporter an opportunity to make comments thereon. 

18.4 If an undertaking is accepted, the investigation of subsidization and injury 

shall nevertheless be completed if the exporting Member so desires or the 

importing Member so decides.  In such a case, if a negative determination of 

subsidization or injury is made, the undertaking shall automatically lapse, ex-

cept in cases where such a determination is due in large part to the existence 

of an undertaking.  In such cases, the authorities concerned may require that 

an undertaking be maintained for a reasonable  period consistent with the 

provisions of this Agreement.  In the event that an affirmative determination 

of subsidization and injury is made, the undertaking shall continue consistent 

with its terms and the provisions of this Agreement. 

18.5 Price undertakings may be suggested by the authorities of the importing 

Member, but no exporter shall be forced to enter into such undertakings.   The 

fact that governments or exporters do not offer such undertakings, or do not 

accept an invitation to do so, shall in no way prejudice the consideration of 

the case.  However, the authorities are free to determine that a threat of injury 

is more likely to be realized if the subsidized imports continue. 

18.6 Authorities of an importing Member may require any government or exporter 

from whom an  undertaking has been accepted to provide periodically infor-

mation relevant to the fulfilment of such an undertaking, and to permit veri-

fication of pertinent data.   In case of violation of an undertaking, the  author-

ities of the importing Member may take, under this Agreement in conformity 

with its provisions, expeditious actions which may constitute immediate ap-

plication of provisional measures using the best information available.  In 

such cases, definitive duties may be levied in accordance with this Agreement 

on products entered for consumption not more than 90 days before the appli-

cation of such provisional  measures, except that any such retroactive assess-

ment shall not apply to imports entered before the violation of the undertak-

ing. 

 

Article 19 

Imposition and Collection of Countervailing Duties 

 

19.1 If, after reasonable efforts have been made to complete consultations, a Mem-

ber makes a final determination of the existence and amount of the subsidy 



Agreement on Subsidies and countervailing Measures 

 451 

and that, through the effects of the subsidy, the subsidized imports are caus-

ing injury, it may impose a countervailing duty in accordance with the provi-

sions of this Article unless the subsidy or subsidies are withdrawn. 

19.2 The decision whether or not to impose a countervailing duty in cases where 

all requirements for the imposition have been fulfilled, and the decision 

whether the amount of the countervailing duty to be imposed shall be the full 

amount of the subsidy or less, are decisions to be made by the authorities of 

the importing Member.   It is desirable that the imposition should be permis-

sive in the territory of all Members, that the duty should be less than the total 

amount of the subsidy if such lesser duty would be adequate to remove the 

injury to the domestic industry, and that procedures should be established 

which would allow the authorities concerned to take due account of represen-

tations made by domestic interested parties50 whose interests might be ad-

versely affected by the imposition of a countervailing duty.  

19.3 When a countervailing duty is imposed in respect of any product, such coun-

tervailing duty shall be levied, in the appropriate amounts in each case, on a 

non-discriminatory basis on imports of such product from all sources found 

to be subsidized and causing injury, except as to imports from those sources 

which have renounced any subsidies in question or from which undertakings 

under the terms of this Agreement have been accepted.   Any exporter whose 

exports are subject to a definitive countervailing duty but who was not actu-

ally investigated for reasons other than a refusal to  cooperate, shall be enti-

tled to an expedited review in order that the investigating authorities promptly 

establish an individual countervailing duty rate for that exporter. 

19.4 No countervailing duty shall be levied51 on any imported product in excess 

of the amount of the subsidy found to exist, calculated in terms of subsidiza-

tion per unit of the subsidized and exported product. 

 

Article 20 

Retroactivity 

 

20.1 Provisional measures and countervailing duties shall only be applied to prod-

ucts which enter for consumption after the time when the decision under par-

agraph 1 of Article 17 and paragraph 1 of Article 19, respectively, enters into 

force, subject to the exceptions set out in this Article. 

20.2 Where a final determination of injury (but not of a threat thereof or of a ma-

terial retardation of the establishment of an industry) is made or, in the case 

of a final determination of a threat of injury, where the effect of the subsidized 

 
50  For the purpose of this paragraph, the term "domestic interested parties" shall include 

consumers and industrial users of the imported product subject to investigation. 
51  As used in this Agreement "levy" shall mean the definitive or final legal assessment or 

collection of a duty or tax. 



Agreement on Subsidies and countervailing Measures 

 452 

imports would, in the absence of the provisional measures, have led to a de-

termination of injury, countervailing duties may be levied retroactively for 

the period for which provisional measures, if any, have been applied. 

20.3 If the definitive countervailing duty is higher than the amount guaranteed by 

the cash deposit or bond, the difference shall not be collected.   If the defini-

tive duty is less than the amount guaranteed by the cash deposit or bond, the 

excess amount shall be reimbursed or the bond released in an expeditious 

manner. 

20.4 Except as provided in paragraph 2, where a determination of threat of injury 

or material retardation is made (but no injury has yet occurred) a definitive 

countervailing duty may be imposed only from the date of the determination 

of threat of injury or material retardation, and any cash deposit made during 

the period of the application of provisional measures shall be refunded and 

any bonds released in an expeditious manner. 

20.5 Where a final determination is negative, any cash deposit made during the 

period of the application of provisional measures shall be refunded and any 

bonds released in an expeditious manner. 

20.6 In critical circumstances where for the subsidized product in question the au-

thorities find that injury which is difficult to repair is caused by massive im-

ports in a relatively short period of a product benefiting from subsidies paid 

or bestowed inconsistently with the provisions of GATT 1994 and of this 

Agreement and where it is deemed necessary, in order to preclude the recur-

rence of such injury, to assess countervailing duties retroactively on those 

imports, the definitive countervailing duties may be assessed on imports 

which were entered for consumption not more than 90 days prior to the date 

of application of provisional measures. 

 

Article 21 

Duration and Review of Countervailing Duties and Undertakings 

 

21.1 A countervailing duty shall remain in force only as long as and to the extent 

necessary to counteract subsidization which is causing injury. 

21.2 The authorities shall review the need for the continued imposition of the duty, 

where warranted, on their own initiative or, provided that a reasonable period 

of time has elapsed since the imposition of the definitive countervailing duty, 

upon request by any interested party which submits positive  information sub-

stantiating the need for a review.  Interested parties shall have the right to 

request the authorities to examine whether the continued imposition of the 

duty is necessary to offset subsidization, whether the injury would be likely 

to continue or recur if the duty were removed or varied, or both.  If, as a result 

of the review under this paragraph, the authorities determine that the coun-

tervailing duty is no longer warranted, it shall be terminated immediately. 
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21.3 Notwithstanding the provisions of paragraphs 1 and 2, any definitive coun-

tervailing duty shall be terminated on a date not later than five years from its 

imposition (or from the date of the most recent review under paragraph 2 if 

that review has covered both subsidization and injury, or under this para-

graph), unless the authorities determine, in a review initiated before that date 

on their own initiative or upon a duly substantiated request made by or on 

behalf of the domestic industry within a reasonable period of time prior to 

that date, that the expiry of the duty would be likely to lead to continuation 

or recurrence of subsidization and injury.52  The duty may remain in force 

pending the outcome of such a review. 

21.4 The provisions of Article 12 regarding evidence and procedure shall apply to 

any review carried out under this Article.  Any such review shall be carried 

out expeditiously and shall normally be concluded within 12 months of the 

date of initiation of the review. 

21.5 The provisions of this Article shall apply mutatis mutandis to undertakings 

accepted under Article 18. 

 

Article 22 

Public Notice and Explanation of 

Determinations 

 

22.1 When the authorities are satisfied that there is sufficient evidence to justify 

the initiation  of an investigation pursuant to Article 11, the Member or Mem-

bers the products of which are subject to such investigation and other inter-

ested parties known to the investigating authorities to have an interest therein 

shall be notified and a public notice shall be given. 

22.2 A public notice of the initiation of an investigation shall contain, or otherwise 

make available through a separate report53, adequate information on the fol-

lowing: 

(i) the name of the exporting country or countries and the product in-

volved; 

(ii) the date of initiation of the investigation; 

(iii) a description of the subsidy practice or practices to be investigated; 

(iv) a summary of the factors on which the  allegation of injury is based; 

(v) the address to which representations by interested Members and inter-

ested parties should be directed;  and  

 
52  When the amount of the countervailing duty is assessed on a retrospective basis, a fin-

ding in the most recent assessment proceeding that no duty is to be levied shall not by 

itself require the authorities to terminate the definitive duty. 
53  Where authorities provide information and explanations under the provisions of this 

Article in a separate report, they shall ensure that such report is readily available to the 

public. 
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(vi) the time-limits allowed to interested Members and interested parties 

for making their views known. 

22.3 Public notice shall be given of any preliminary or final determination, 

whether affirmative or negative, of any decision to accept an undertaking 

pursuant to Article 18, of the termination of such an undertaking, and of the 

termination of a definitive countervailing duty.  Each such notice shall set 

forth, or otherwise make available through a separate report, in sufficient de-

tail the findings and conclusions reached on all issues of fact and law consid-

ered material by the investigating authorities.  All such notices and reports 

shall be forwarded to the Member or Members the products of which are sub-

ject to such determination or undertaking and to other interested parties 

known to have an interest therein. 

22.4 A public notice of the imposition of provisional measures shall set forth, or 

otherwise make available through a separate report, sufficiently detailed ex-

planations for the preliminary determinations on the existence of a subsidy 

and injury and shall refer to the matters of fact and law which have led to 

arguments being accepted or rejected.  Such a notice or report shall, due re-

gard being paid to the requirement for the protection of confidential infor-

mation, contain in particular: 

(i) the names of the suppliers or, when this is impracticable, the supplying 

countries involved; 

(ii) a description of the  product which is sufficient for customs purposes; 

(iii) the amount of subsidy established and the basis on which the existence 

of a subsidy has been determined; 

(iv) considerations relevant to the injury determination as set out in Arti-

cle 15; 

(v) the main reasons leading to the determination. 

22.5 A public notice of conclusion or suspension of an investigation in the case of 

an affirmative determination providing for the imposition of a definitive duty 

or the acceptance of an undertaking shall contain, or otherwise make availa-

ble through a separate report, all relevant information on the matters of fact 

and law and reasons which have led to the imposition of final measures or the 

acceptance of an undertaking, due regard being paid to the requirement for 

the protection of confidential information.  In particular, the notice or report 

shall contain the information described in paragraph 4, as well as the reasons 

for the acceptance or rejection of relevant arguments or claims made by in-

terested Members and by the exporters and importers. 

22.6 A public notice of the termination or suspension of an investigation following 

the acceptance of an undertaking pursuant to Article 18 shall include, or oth-

erwise make available through a separate report, the non-confidential part of 

this undertaking. 



Agreement on Subsidies and countervailing Measures 

 455 

22.7 The provisions of this Article shall apply mutatis mutandis to the initiation 

and completion of reviews pursuant to Article 21 and to decisions under Ar-

ticle 20 to apply duties retroactively. 

 

Article 23 

Judicial Review 

 

Each Member whose national legislation contains provisions on countervailing  duty 

measures shall maintain judicial, arbitral or administrative tribunals or procedures 

for the purpose, inter alia, of the prompt review of administrative actions relating to 

final determinations and reviews of  determinations within the meaning of Article 

21.  Such tribunals or procedures shall be independent of the authorities responsible 

for the determination or review in question, and shall provide all interested parties 

who participated in the administrative proceeding and are directly and individually 

affected by the administrative actions with access to review. 

 

PART VI:  INSTITUTIONS 

 

Article 24 

Committee on Subsidies and Countervailing Measures 

and Subsidiary Bodies 

 

24.1 There is hereby established a Committee on Subsidies and Countervailing 

Measures composed of representatives from each of the Members.  The Com-

mittee shall elect its own Chairman and shall meet not less than twice a year 

and otherwise as envisaged by relevant provisions of this Agreement at the 

request of any Member.  The Committee shall carry out responsibilities as 

assigned to it under this Agreement or by the Members and it shall afford 

Members the opportunity of consulting on any matter relating to the operation 

of the Agreement or the furtherance of its objectives.  The WTO Secretariat 

shall act as the secretariat to the Committee. 

24.2 The Committee may set up subsidiary bodies as appropriate. 

24.3 The Committee shall establish a Permanent Group of Experts composed of 

five independent persons, highly qualified in the fields of subsidies and trade 

relations.  The experts will be elected by the Committee and one of them will 

be replaced every year.  The PGE may be requested to assist a panel, as pro-

vided for in paragraph 5 of Article 4.  The Committee may also seek an ad-

visory opinion on the existence and nature of any subsidy. 

24.4 The PGE may be consulted by any Member and may give advisory opinions 

on the nature of any subsidy proposed to be introduced or currently main-

tained by that Member.  Such advisory opinions will be confidential and may 

not be invoked in proceedings under Article 7. 
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24.5 In carrying out their functions, the Committee and any subsidiary bodies may 

consult with and seek information from any source they deem appropriate.  

However, before the Committee or a subsidiary body seeks such information 

from a source within the jurisdiction of a Member, it shall inform the Member 

involved. 

 

PART VII:  NOTIFICATION AND SURVEILLANCE 

 

Article 25 

Notifications 

 

25.1 Members agree that, without prejudice to the provisions of paragraph 1 of 

Article XVI of GATT 1994, their notifications of subsidies shall be submit-

ted not later than 30 June of each year and shall conform to the provisions of 

paragraphs 2 through 6. 

25.2 Members shall notify any subsidy as defined in paragraph 1 of Article 1, 

which is specific within the meaning of Article 2, granted or maintained 

within their territories. 

25.3 The content of notifications should be sufficiently specific to enable other 

Members to evaluate the trade effects and to understand the operation of no-

tified subsidy programmes.  In this connection, and without prejudice to the 

contents and form of the questionnaire on subsidies54, Members shall ensure 

that their notifications contain the following information: 

(i) form of a subsidy (i.e. grant, loan, tax concession, etc.); 

(ii) subsidy per unit or, in cases where this is not possible, the total amount 

or the annual  amount budgeted for that subsidy (indicating, if possi-

ble, the average subsidy per unit in the previous year); 

(iii) policy objective and/or purpose of a subsidy; 

(iv) duration of a subsidy and/or any other time-limits attached to it; 

(v) statistical data permitting an assessment of the trade effects of a sub-

sidy. 

25.4 Where specific points in paragraph 3 have not been addressed in a notifica-

tion, an explanation shall be provided in the notification itself. 

25.5 If subsidies are granted to specific products or sectors, the notifications 

should be organized by product or sector. 

25.6 Members which consider that there are no measures in their territories requir-

ing notification under paragraph 1 of Article XVI of GATT 1994 and this 

Agreement shall so inform the Secretariat in writing. 

 
54  The Committee shall establish a Working Party to review the contents and form of the 

questionnaire as contained in BISD 9S/193-194. 
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25.7 Members recognize that notification of a measure does not prejudge either its 

legal status under GATT 1994 and this Agreement, the effects under this 

Agreement, or the nature of the measure itself. 

25.8 Any Member may, at any time, make a written request for information on the 

nature and extent of any subsidy granted or maintained by another Member 

(including any subsidy referred to in Part IV), or for an explanation of the 

reasons for which a specific measure has been considered as not subject to 

the requirement of notification. 

25.9 Members so requested shall provide such information as quickly as possible 

and in a comprehensive manner, and shall be ready, upon request, to provide 

additional information to the requesting Member.   In particular, they shall 

provide sufficient details to enable the other Member to  assess their compli-

ance with the terms of this Agreement.   Any Member which considers that 

such information has not been provided may bring the matter to the attention 

of the Committee. 

25.10 Any Member which considers that any measure of another Member having 

the effects of a  subsidy has not been notified in accordance with the provi-

sions of paragraph 1 of Article XVI of GATT 1994 and this Article may bring 

the matter to the attention of such other Member.   If the alleged subsidy is 

not thereafter notified promptly, such Member may itself bring the alleged 

subsidy in question to the notice of the Committee. 

25.11 Members shall report without delay to the Committee all preliminary or final 

actions taken with respect to countervailing duties.  Such reports shall be 

available in the Secretariat for inspection by other Members.  Members shall 

also submit, on a semi-annual basis, reports on any countervailing duty ac-

tions taken within the preceding six months.  The semi-annual reports shall 

be submitted on an agreed standard form. 

25.12 Each Member shall notify the Committee (a) which of its authorities are com-

petent to initiate and conduct investigations referred to in Article 11 and 

(b) its domestic procedures governing the initiation and conduct of such in-

vestigations. 

 

Article 26 

Surveillance 

 

26.1 The Committee shall examine new and full notifications submitted under par-

agraph 1 of Article XVI of GATT 1994 and paragraph 1 of Article 25 of this 

Agreement at special sessions  held every third year.  Notifications submitted 

in the intervening years (updating notifications) shall be examined at each 

regular meeting of the Committee. 

26.2 The Committee shall examine reports submitted under paragraph 11 of Arti-

cle 25 at each regular meeting of the Committee.    
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PART VIII:  DEVELOPING COUNTRY MEMBERS 

 

Article 27 

Special and Differential Treatment of Developing Country Members 

 

27.1 Members recognize that subsidies may play an important role in economic 

development programmes of developing country Members. 

27.2 The prohibition of paragraph 1(a) of Article 3 shall not apply to:   

(a) developing country Members referred to in Annex VII. 

(b) other developing country Members for a period of eight years from 

the date of entry into force of the WTO Agreement, subject to com-

pliance with the provisions in paragraph  4. 

27.3 The prohibition of paragraph 1(b) of Article 3 shall not apply to developing 

country Members for a period of five years, and shall not apply to least de-

veloped country Members for a period of eight years, from the date of entry 

into force of the WTO Agreement. 

27.4 Any developing country Member referred to in paragraph 2(b) shall phase 

out its export subsidies within the eight-year period, preferably in a progres-

sive manner.  However, a developing country Member shall not increase the 

level of its export subsidies55, and shall eliminate them within a period shorter 

than that provided for in this paragraph when the use of such export subsidies 

is inconsistent  with its development needs.  If a developing country Member 

deems it necessary to apply such subsidies beyond the 8-year period, it shall 

not later than one year before the expiry of this period enter into consultation 

with the Committee, which will determine whether an extension of this pe-

riod is justified, after examining all the relevant economic, financial and de-

velopment needs of the developing country Member in question.  If the Com-

mittee determines that the extension is justified, the developing country 

Member concerned shall hold annual consultations with the Committee to 

determine the necessity of  maintaining the subsidies.  If no such determina-

tion is made by the Committee, the developing country Member shall phase 

out the remaining export subsidies within two years from the end of the last 

authorized period.  

27.5 A developing country Member which has reached export competitiveness in 

any given product shall phase out its export subsidies for such product(s) over 

a period of two years.  However, for a developing country Member which is 

referred to in Annex VII and which has reached export  competitiveness in 

one or more products, export subsidies on such products shall be gradually 

phased out over a period of eight years.   

 
55  For a developing country Member not granting export subsidies as of the date of entry 

into force of the WTO Agreement, this paragraph shall apply on the basis of the level 

of export subsidies granted in 1986.  
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27.6 Export competitiveness in a product exists if a developing country Member's 

exports of that product have reached a share of at least 3.25 per cent in world 

trade of that product for two consecutive calendar years.  Export competitive-

ness shall exist either (a) on the basis of notification by the developing coun-

try Member having reached export competitiveness, or (b) on the basis of a 

computation undertaken by the Secretariat at the request of any Member.  For 

the purpose of this paragraph, a product is defined as a section heading of the 

Harmonized System Nomenclature.  The Committee shall review the opera-

tion of this provision five years from the date of the entry into force of  the 

WTO Agreement. 

27.7 The provisions of Article 4 shall not apply to a developing country Member 

in the case of export  subsidies which are in conformity with the provisions 

of paragraphs 2 through 5.  The relevant provisions in such a case shall be 

those of Article 7. 

27.8 There shall be no presumption in terms of paragraph 1 of Article 6 that a sub-

sidy granted by a developing country Member results in serious prejudice, as 

defined in this Agreement.  Such serious prejudice, where applicable under 

the terms of paragraph 9, shall be demonstrated by positive evidence, in ac-

cordance with the provisions of paragraphs 3 through 8 of Article 6. 

27.9 Regarding actionable subsidies granted or maintained by a developing coun-

try Member other than those referred to in paragraph 1 of Article 6, action 

may not be authorized or taken under Article 7 unless nullification or impair-

ment of tariff concessions or other obligations under GATT 1994 is found to 

exist as a result of such a subsidy, in such a way as to displace or impede 

imports of a like product of another Member into the market of the subsidiz-

ing developing country Member or unless injury to a domestic industry in the 

market of an importing Member occurs. 

27.10 Any countervailing duty investigation of a product originating in a develop-

ing country Member shall be terminated as soon as the authorities concerned 

determine that: 

(a) the overall level of subsidies granted upon the product in question 

does not exceed 2 per cent of its value calculated on a per unit basis;  

or 

(b) the volume of the subsidized imports represents less than 4 per cent of 

the total imports of the like product in the importing Member, unless 

imports from developing country Members whose individual shares 

of total imports represent less than 4 per cent collectively account for 

more than 9 per cent of the total imports of the like product in the im-

porting Member. 

27.11 For those developing country Members within the scope of paragraph 2(b) 

which have eliminated  export subsidies prior to the expiry of the period of 

eight years from the date of entry into force of the WTO Agreement, and for 

those developing country Members referred to in Annex VII, the number in  
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paragraph 10(a) shall be 3 per cent rather than 2 per cent.  This provision 

shall apply from the date that the elimination of export subsidies is notified 

to the Committee, and for so long as export subsidies are not granted by the 

notifying developing country Member.  This provision shall expire 

eight years from the date of entry into force of the WTO Agreement. 

27.12 The provisions of paragraphs 10 and 11 shall govern any determination of 

de minimis under paragraph 3 of Article 15. 

27.13 The provisions of Part III shall not apply to direct forgiveness of debts, sub-

sidies to cover social costs, in whatever form, including relinquishment of 

government revenue and other transfer of liabilities when such subsidies are 

granted within and directly linked to a privatization programme of a devel-

oping country Member, provided that both such programme and the subsidies 

involved are granted for a limited period and notified to the Committee and 

that the programme results in eventual privatization of the enterprise con-

cerned. 

27.14 The Committee shall, upon request by an interested Member, undertake a 

review of a specific export subsidy practice of a developing country Member 

to examine whether the practice is in conformity with its development needs. 

27.15 The Committee shall, upon request by an interested developing country 

Member, undertake a review of a specific countervailing measure to examine 

whether it is consistent with the provisions of paragraphs 10 and 11 as appli-

cable to the developing country Member in question. 

 

PART IX:  TRANSITIONAL ARRANGEMENTS 

 

Article 28 

Existing Programmes 

 

28.1 Subsidy programmes which have been established within the territory of any 

Member before the date on which such a Member signed the WTO Agree-

ment and which are inconsistent with the provisions of this Agreement shall 

be: 

(a) notified to the Committee not later than 90 days after the date of entry 

into force of the WTO Agreement for such Member;  and 

(b) brought into conformity with the provisions of this Agreement within 

three years of the date of entry into force of the WTO Agreement for 

such Member and until then shall not be subject to Part II. 

28.2 No Member shall extend the scope of any such programme, nor shall such a 

programme be renewed upon its expiry. 
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Article 29 

Transformation into a Market Economy 

 

29.1 embers in the process of transformation from a centrally-planned into a mar-

ket, free-enterprise economy may apply programmes and measures necessary 

for such a transformation. 

29.2 For such Members, subsidy programmes falling within the scope of Article 

3, and notified according to paragraph 3, shall be phased out or brought into 

conformity with Article 3 within a period of seven years from the date of en-

try into force of the WTO Agreement.  In such a case, Article 4 shall not 

apply.  In addition during the same period: 

(a) Subsidy programmes falling within the scope of paragraph 1(d) of Ar-

ticle 6 shall not be actionable under Article 7; 

(b) With respect to other actionable subsidies, the provisions of para-

graph 9 of Article 27 shall apply. 

29.3 Subsidy programmes falling within the scope of Article 3 shall be notified to 

the Committee by the earliest practicable date after the date of entry into force 

of the WTO Agreement.  Further notifications of such subsidies may be made 

up to two years after the date of entry into force of the WTO Agreement. 

29.4 In exceptional circumstances Members referred to in paragraph 1 may be 

given departures from their notified programmes and measures and their 

time-frame by the Committee if such departures are deemed necessary for the 

process of transformation. 

 

PART X:  DISPUTE SETTLEMENT 

 

Article 30 

 

The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied 

by the Dispute Settlement Understanding shall apply to consultations and the settle-

ment of disputes under this Agreement, except as otherwise specifically provided 

herein. 

 

PART XI:  FINAL PROVISIONS 

 

Article 31 

Provisional Application 

 

The provisions of paragraph 1 of Article 6 and the provisions of Article 8 and Arti-

cle 9 shall apply for a period of five years, beginning with the date of entry into force 

of the WTO Agreement.  Not later than 180 days before the end of this period, the 
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Committee shall review the operation of those provisions, with a view to determin-

ing whether to extend their application, either as presently drafted or in a modified 

form, for a further period. 

 

Article 32 

Other Final Provisions 

 

32.1 No specific action against a subsidy of another Member can be taken except 

in accordance with the provisions of GATT 1994, as interpreted by this 

Agreement.56 

32.2 Reservations may not be entered in respect of any of the provisions of this 

Agreement without the consent of the other Members. 

32.3 Subject to paragraph 4, the provisions of this Agreement shall apply to inves-

tigations, and reviews of existing measures, initiated pursuant to applications 

which have been made on or after the date of entry into force for a Member 

of the WTO Agreement. 

32.4 For the purposes of paragraph 3 of Article 21, existing countervailing 

measures shall be deemed to be imposed on a date not later than the date of 

entry into force for a Member of the WTO Agreement, except in cases in 

which the domestic legislation of a Member in force at that date already in-

cluded a clause of the type provided for in that paragraph. 

32.5 Each Member shall take all necessary steps, of a general or particular char-

acter, to ensure, not later than the date of entry into force of the WTO Agree-

ment for it, the conformity of its laws, regulations and administrative proce-

dures with the provisions of this Agreement as they may apply to the Member 

in question. 

32.6 Each Member shall inform the Committee of any changes in its laws and 

regulations relevant to this Agreement and in the administration of such laws 

and regulations. 

32.7 The Committee shall review annually the implementation and operation of 

this Agreement, taking into account the objectives thereof.  The Committee 

shall inform annually the Council for Trade in Goods of developments during 

the period covered by such reviews. 

32.8 The Annexes to this Agreement constitute an integral part thereof.  

 

 

 

 

 

 

 
56  This paragraph is not intended to preclude action under other relevant provisions of 

GATT 1994, where appropriate. 
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ANNEX I 

 

ILLUSTRATIVE LIST OF EXPORT SUBSIDIES 

 

 

(a) The provision by governments of direct subsidies to a firm or an industry 

contingent upon export performance. 

(b) Currency retention schemes or any similar practices which involve a bonus 

on exports. 

(c) Internal transport and freight charges on export shipments, provided or 

mandated by governments, on terms more favourable than for domestic 

shipments. 

(d) The provision by governments or their agencies either directly or indirectly 

through government-mandated schemes, of imported or domestic products 

or services for use in the production of exported goods, on terms or condi-

tions more favourable than for provision of like or directly  competitive 

products or services for use in the production of goods for domestic con-

sumption, if (in the case of products) such terms or conditions are more 

favourable than those commercially available57 on world markets to their 

exporters. 

(e) The full or partial exemption remission, or deferral specifically related to 

exports, of direct taxes58 or social welfare charges paid or payable by in-

dustrial or commercial enterprises.59 

 
57  The term "commercially available" means that the choice between domestic and im-

ported products is unrestricted and depends only on commercial considerations. 
58  For the purpose of this Agreement: 

 The term "direct taxes" shall mean taxes on wages, profits, interests, rents, royalties, 

and all other forms of income, and taxes on the ownership of real property; 

 The term "import charges" shall mean tariffs, duties, and other fiscal charges not else-

where enumerated in this note that are levied on imports; 

 The term "indirect taxes" shall mean sales, excise, turnover, value added, franchise, 

stamp, transfer, inventory and equipment taxes, border taxes and all taxes other than 

direct taxes and import charges; 

 "Prior-stage" indirect taxes are those levied on goods or services used directly or indi-

rectly in making the product; 

 "Cumulative" indirect taxes are multi-staged taxes levied where there is no mechanism 

for subsequent crediting of the tax if the goods or services subject to tax at one stage of 

production are used in a succeeding stage of production; 

 "Remission" of taxes includes the refund or rebate of taxes; 

 "Remission or drawback" includes the full or partial exemption or deferral of import 

charges. 
59  The Members recognize that deferral need not amount to an export subsidy where, for 

example, appropriate interest charges are collected. The Members reaffirm the principle 

that prices for goods in transactions between exporting enterprises and foreign buyers 
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(f) The allowance of special deductions directly related to exports or export 

performance, over and above those granted in respect to production for do-

mestic consumption, in the calculation of the base on which direct taxes are 

charged. 

(g) The exemption or remission, in respect of the production and distribution 

of exported products, of indirect taxes58 in excess of those levied in respect 

of the production and distribution of like products when sold for domestic 

consumption. 

(h) The exemption, remission or deferral of prior-stage cumulative indirect 

taxes58 on goods or services used in the production of exported products in 

excess of the exemption, remission or deferral of like prior-stage cumula-

tive indirect taxes on goods or services used in the  production of like prod-

ucts when sold for domestic consumption;  provided, however, that 

prior-stage cumulative indirect taxes may be exempted, remitted or de-

ferred on exported products even when not exempted, remitted or deferred 

on like products when sold for domestic consumption, if the prior-stage 

cumulative indirect taxes are levied on inputs that are consumed in the pro-

duction of the exported product  (making normal allowance for waste).60   

This item shall be interpreted in accordance with the guidelines on con-

sumption of inputs in the production process contained in Annex II. 

(i) The remission or drawback of import charges58 in excess of those levied on 

imported inputs that are consumed in the production of the exported prod-

uct (making normal allowance for waste);  provided, however, that in par-

ticular cases a firm may use a quantity of home market  inputs equal to, and 

having the same quality and characteristics as, the imported inputs as a sub-

stitute for them in order to benefit from this provision if the import and the 

corresponding export operations both occur within a reasonable time pe-

riod, not to exceed two years.   This  item shall be interpreted in accordance 

 
under their or under the same control should for tax purposes be the prices which would 

be charged between independent enterprises acting at arm's length. Any Member may 

draw the attention of another Member to administrative or other practices which may 

contravene this principle and which result in a significant saving of direct taxes in export 

transactions. In such circumstances the Members shall normally attempt to resolve their 

differences using the facilities of existing bilateral tax treaties or other specific interna-

tional mechanisms, without prejudice to the rights and obligations of Members under 

GATT 1994, including the right of consultation created in the preceding sentence. 

 Paragraph (e) is not intended to limit a Member from taking measures to avoid the dou-

ble taxation of foreign-source income earned by its enterprises or the enterprises of 

another Member. 
60  Paragraph (h) does not apply to value-added tax systems and border-tax adjustment in 

lieu thereof;  the problem of the excessive remission of value-added taxes is exclusively 

covered by paragraph (g). 
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with the guidelines on consumption of inputs in the production process con-

tained in Annex II and the guidelines in the determination of substitution 

drawback systems as export subsidies contained in Annex III. 

(j) The provision by governments (or special institutions controlled by gov-

ernments) of export credit guarantee or insurance programmes, of insurance 

or guarantee programmes against increases in the cost of exported products 

or of exchange risk programmes, at premium rates which are inadequate to 

cover the long-term operating costs and losses of the programmes. 

(k) The grant by governments (or special institutions controlled by and/or act-

ing under the authority of governments) of export credits at rates below 

those which they actually have to pay for the funds so employed (or would 

have to pay if they borrowed on international capital markets in order to 

obtain funds of the same maturity and other credit terms and denominated 

in the same currency as the export credit), or the payment by them of all or 

part of the costs incurred by exporters or financial institutions in obtaining 

credits, in so far as they are used to secure a material advantage in the field 

of export credit terms. 

Provided, however, that if a Member is a party to an international under-

taking on official export credits to which at least twelve original Members 

to this Agreement are parties as of 1 January 1979 (or a successor under-

taking which has been adopted by those original Members), or if in practice 

a Member applies the interest rates provisions of the relevant undertaking, 

an export credit practice which is in conformity with those provisions shall 

not be considered an export subsidy prohibited by this Agreement. 

(l) Any other charge on the public account constituting an export subsidy in 

the sense of Article XVI of GATT 1994. 

 

ANNEX II 

 

GUIDELINES ON CONSUMPTION OF INPUTS IN THE PRODUCTION 

PROCESS61 

 

 

I 

 

1. Indirect tax rebate schemes can allow for exemption, remission or deferral of 

prior-stage cumulative indirect taxes levied on inputs that are consumed in 

the production of the exported product (making normal allowance for waste).   

Similarly, drawback schemes can allow for the remission or  drawback of 

 
61  Inputs consumed in the production process are inputs physically incorporated, energy, 

fuels and oil used in the production process and catalysts which are consumed in the 

course of their use to obtain the exported product. 
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import charges levied on inputs that are consumed in the production of the 

exported product (making normal allowance for waste). 

2. The Illustrative List of Export Subsidies in Annex I of this Agreement makes 

reference to the term "inputs that are consumed in the production of the ex-

ported product" in paragraphs (h) and (i).  Pursuant to paragraph (h), indirect 

tax rebate schemes can constitute an export subsidy to the extent  that they 

result in exemption, remission or deferral of prior-stage cumulative indirect 

taxes in excess of the amount of such taxes actually levied on inputs that are 

consumed in the production of the exported product.   Pursuant to paragraph 

(i), drawback schemes can constitute an export subsidy to the extent  that they 

result in a remission or drawback of import charges in excess of those actually 

levied on inputs that are consumed in the production of the exported product.   

Both paragraphs stipulate that normal allowance for waste must be made in 

findings regarding consumption of inputs in the production of the exported 

product.   Paragraph (i) also provides for substitution, where appropriate. 

 

II 

 

In examining whether inputs are consumed in the production of the exported prod-

uct, as part of a countervailing duty investigation pursuant to this Agreement, inves-

tigating authorities should proceed on the following basis: 

1. Where it is alleged that an indirect tax rebate scheme, or a drawback 

scheme, conveys a subsidy by reason of over-rebate or excess draw-

back of indirect taxes or import charges on inputs consumed in the 

production of the exported product, the investigating authorities 

should first determine whether the government of the exporting Mem-

ber has in place and applies a system or procedure to confirm which 

inputs are consumed in the production of the exported product and in 

what amounts.   Where such a system or procedure is determined to 

be applied, the investigating authorities should then examine the sys-

tem or procedure to see whether it is reasonable, effective for the pur-

pose intended, and based on generally accepted commercial practices 

in the country of export.   The investigating authorities may deem it 

necessary to carry out, in accordance with paragraph 6 of Article 12, 

certain practical tests in order to verify information or to satisfy them-

selves that the system or procedure is being effectively applied. 

2. Where there is no such system or procedure, where it is not reasonable, 

or where it is instituted and considered reasonable but is found not to 

be applied or not to be applied effectively, a further examination by 

the exporting Member based on the actual inputs involved would need 

to be carried out in the context of determining whether an excess pay-

ment occurred.   If the investigating authorities deemed it necessary, 
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a further examination would be carried out in accordance with para-

graph 1. 

3. Investigating authorities should treat inputs as physically incorporated 

if such inputs are used in the production process and are physically 

present in the product exported.   The Members note that an input need 

not be present in the final product in the same form in which it entered 

the production process. 

4. In determining the amount of a particular input that is consumed in the 

production of the exported product, a "normal allowance for waste" 

should be taken into account, and such waste should be treated as con-

sumed in the production of the exported product.   The term "waste" 

refers to that portion of a given input which does not serve an inde-

pendent function in the production process, is not consumed in the 

production of the exported product (for reasons such as inefficiencies) 

and is not recovered, used or sold by the same manufacturer. 

5. The investigating authority's determination of whether the claimed al-

lowance for waste is "normal" should take into account the production 

process, the average experience of the industry in the country of ex-

port, and other technical factors, as appropriate.   The investigating 

authority should bear in mind that an important question is whether 

the authorities in the exporting Member have reasonably calculated 

the amount of waste, when such an amount is intended to be included 

in the tax or duty rebate or remission. 

 

ANNEX III 

 

GUIDELINES IN THE DETERMINATION OF SUBSTITUTION 

DRAWBACK SYSTEMS AS EXPORT SUBSIDIES 

 

I 

 

Drawback systems can allow for the refund or drawback of import charges on inputs 

which are consumed in the production process of another product and where the 

export of this latter product contains domestic inputs having the same quality and 

characteristics as those substituted for the imported inputs.  Pursuant to paragraph 

(i) of the Illustrative List of Export Subsidies in Annex I, substitution drawback sys-

tems can constitute an export subsidy to the extent that they result in an excess draw-

back of the import charges levied initially on the imported inputs for which draw-

back is being claimed. 
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II 

 

In examining any substitution drawback system as part of a countervailing duty in-

vestigation pursuant to this Agreement, investigating authorities should proceed on 

the following basis: 

1. Paragraph (i) of the Illustrative List stipulates that home market inputs 

may be substituted for imported inputs in the production of a product 

for export provided such inputs are equal in quantity to, and have the 

same quality and characteristics as, the imported inputs being substi-

tuted.   The existence of a verification system or procedure is im-

portant because it enables the government of the exporting Member to 

ensure and demonstrate that the quantity of inputs for which drawback 

is claimed does not exceed the quantity of similar products exported, 

in whatever form, and that there is not drawback of import charges in 

excess of those originally levied on the imported inputs in question. 

2. Where it is alleged that a substitution drawback system conveys a sub-

sidy, the investigating authorities should first proceed to determine 

whether the government of the exporting Member has in place and 

applies a verification system or procedure.   Where such a system or 

procedure is determined to be applied, the investigating authorities 

should then examine the verification procedures to see whether they 

are reasonable, effective for the purpose intended, and based on gen-

erally accepted commercial practices in the country of export.   To the 

extent that the procedures are determined to meet this test and are ef-

fectively applied, no subsidy should be presumed to exist.   It may be 

deemed necessary by the investigating authorities to carry out, in ac-

cordance with paragraph 6 of Article 12, certain practical tests in or-

der to verify information or to satisfy themselves that the verification 

procedures are being effectively applied. 

3. Where there are no verification procedures, where they are not rea-

sonable, or where such procedures are instituted and considered rea-

sonable but are found not to be actually applied or not applied effec-

tively, there may be a subsidy.   In such cases a further examination 

by the exporting Member based on the actual transactions involved 

would need to be carried out to determine whether an excess payment 

occurred.   If the investigating authorities deemed it necessary, a fur-

ther examination would be carried out in accordance with paragraph 2. 

4. The existence of a substitution drawback provision under which ex-

porters are allowed to select particular import shipments on which 

drawback is claimed should not of itself be considered to convey a 

subsidy. 

5. An excess drawback of import charges in the sense of paragraph (i) 

would be  deemed to exist where governments paid interest on any 
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monies refunded under their drawback schemes, to the extent of the 

interest actually paid or payable. 

 

ANNEX IV 

 

CALCULATION OF THE TOTAL AD VALOREM SUBSIDIZATION 

(PARAGRAPH 1(A) OF ARTICLE 6)62 

 

 

1. Any calculation of the amount of a subsidy for the purpose of paragraph 1(a) 

of Article 6 shall be done in terms of the cost to the granting government. 

2. Except as provided in paragraphs 3 through 5, in determining whether the 

overall rate of subsidization exceeds 5 per cent of the value of the product, 

the value of the product shall be calculated as the total value of the recipient 

firm's63 sales in the most recent 12-month period, for which sales data is 

available, preceding the period in which the subsidy is granted.64 

3. Where the subsidy is tied to the production or sale of a given product, the 

value of the product shall be calculated as the total value of the recipient 

firm's sales of that product in the most recent 12-month period, for which 

sales data is available, preceding the period in which the subsidy is granted. 

5. Where the recipient firm is in a start-up situation, serious prejudice shall be 

deemed to exist if the overall rate of subsidization exceeds 15 per cent of the 

total funds invested.  For purposes of this  paragraph, a start-up period will 

not extend beyond the first year of production.65 

6. Where the recipient firm is located in an inflationary economy country, the 

value of the product shall be calculated as the recipient firm's total sales (or 

sales of the relevant product, if the subsidy is tied) in the preceding calendar 

year indexed by the rate of inflation experienced in the 12 months preceding 

the month in which the subsidy is to be given. 

7. In determining the overall rate of subsidization in a given year, subsidies 

given under different programmes and by different authorities in the territory 

of a Member shall be aggregated. 

 
62  An understanding among Members should be developed, as necessary, on matters which 

are not specified in this Annex or which need further clarification for the purposes of 

paragraph 1(a) of Article 6. 
63  The recipient firm is a firm in the territory of the subsidizing Member. 
64  In the case of tax-related subsidies the value of the product shall be calculated as the 

total value of the recipient firm's sales in the fiscal year in which the tax-related measure 

was earned. 
65  Start-up situations include instances where financial commitments for product develo-

pment or construction of facilities to manufacture products benefiting from the subsidy 

have been made, even though production has not begun. 
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8. Subsidies granted prior to the date of entry into force of the WTO Agreement, 

the benefits of which are allocated to future production, shall be included in 

the overall rate of subsidization. 

9. Subsidies which are non-actionable under relevant provisions of this Agree-

ment shall not be included in the calculation of the amount of a subsidy for 

the purpose of paragraph 1(a) of Article 6. 

 

ANNEX V 

 

PROCEDURES FOR DEVELOPING INFORMATION CONCERNING SE-

RIOUS PREJUDICE 

 

 

1. Every Member shall cooperate in the development of evidence to be exam-

ined by a panel in procedures under paragraphs 4 through 6 of Article 7.  The 

parties to the dispute and any third-country Member concerned shall notify 

to the DSB, as soon as the provisions of paragraph 4 of Article 7 have  been 

invoked, the organization responsible for administration of this provision 

within its territory and the procedures to be used to comply with requests for 

information. 

2. In cases where matters are referred to the DSB under paragraph 4 of Article 7, 

the DSB shall, upon request, initiate the procedure to obtain such information 

from the government of the subsidizing Member as necessary to establish the 

existence and amount of subsidization, the value of total sales of the subsi-

dized firms, as well as information necessary to analyze the adverse effects 

caused by the subsidized product.66  This process may include, where appro-

priate, presentation of questions to the government of the subsidizing Mem-

ber and of the complaining Member to collect information, as well as to clar-

ify and obtain elaboration of information available to the parties to a dispute 

through the notification procedures set forth in Part VII.67 

3. In the case of effects in third-country markets, a party to a dispute may collect 

information, including through the use of questions to the government of the 

third-country Member, necessary to analyse adverse effects, which is not oth-

erwise reasonably available from the complaining Member  or the subsidiz-

ing Member.   This requirement should be administered in such a way as not 

to impose an unreasonable burden on the third-country Member.   In particu-

lar, such a Member is not expected to make a market or price analysis spe-

 
66  In cases where the existence of serious prejudice has to be demonstrated. 
67  The information-gathering process by the DSB shall take into account the need to pro-

tect information which is by nature confidential or which is provided on a confidential 

basis by any Member involved in this process. 
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cially for that purpose.   The information to be supplied is that which is al-

ready available or can be readily obtained by this Member (e.g. most recent 

statistics which have already been gathered by relevant statistical services but 

which have not yet been published, customs data concerning imports and de-

clared values of the products concerned, etc.).   However, if a party to a dis-

pute undertakes a detailed market analysis at its own expense, the task of the 

person or firm  conducting such an analysis shall be facilitated by the author-

ities of the third-country Member and such a person or firm shall be given 

access to all information which is not normally maintained confidential by 

the government. 

4. The DSB shall designate a representative to serve the function of facilitating 

the information-gathering process.  The sole purpose of the representative 

shall be to ensure the timely development of the information necessary to 

facilitate expeditious subsequent multilateral review of the dispute.  In par-

ticular, the representative may suggest ways to most efficiently solicit neces-

sary information as well as encourage the cooperation of the parties. 

5. The information-gathering process outlined in paragraphs 2 through 4 shall 

be completed within 60 days of the date on which the matter has been referred 

to the DSB under paragraph 4 of Article 7.  The information obtained during 

this process shall be submitted to the panel established by the DSB in accord-

ance with the provisions of Part X.  This information should include,  in-

ter alia, data concerning the amount of the subsidy in question (and, where 

appropriate, the value of total sales of the subsidized firms), prices of the 

subsidized product, prices of the non-subsidized product, prices of other sup-

pliers to the market, changes in the supply of the subsidized product to the 

market in question and changes in market shares.  It should also include re-

buttal evidence, as well as such supplemental information as the panel deems 

relevant in the course of reaching its conclusions. 

6. If the subsidizing and/or third-country Member fail to cooperate in the infor-

mation-gathering process, the complaining Member will present its case of 

serious prejudice, based on evidence available to it, together with facts and 

circumstances of the non-cooperation of the subsidizing and/or third-country 

Member.   Where information is unavailable due to non-cooperation by the 

subsidizing and/or third-country Member, the panel may complete the record 

as necessary relying on best information otherwise available. 

7. In making its determination, the panel should draw adverse inferences from 

instances of non- cooperation by any party involved in the information-gath-

ering process. 

8. In making a determination to use either best information available or adverse 

inferences, the panel shall consider the advice of the DSB representative 

nominated under paragraph 4 as to the reasonableness of any requests for in-

formation and the efforts made by parties to comply with these requests in a 

cooperative and timely manner. 
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9. Nothing in the information-gathering process shall limit the ability of the 

panel to seek such  additional information it deems essential to a proper res-

olution to the dispute, and which was not adequately sought or developed 

during that process.   However, ordinarily the panel should not request addi-

tional information to complete the record where the information would sup-

port a particular party's position and the absence of that information in the 

record is the result of unreasonable non-cooperation by that party in the in-

formation-gathering process. 

 

ANNEX VI 

 

PROCEDURES FOR ON-THE-SPOT INVESTIGATIONS PURSUANT TO 

PARAGRAPH 6 OF ARTICLE 12 

 

1. Upon initiation of an investigation, the authorities of the exporting Member 

and the firms known to be concerned should be informed of the intention to 

carry out on-the-spot investigations. 

2. If in exceptional circumstances it is intended to include non-governmental 

experts in the investigating team, the firms and the authorities of the export-

ing Member should be so informed.  Such non-governmental experts should 

be subject to effective sanctions for breach of confidentiality requirements. 

3. It should be standard practice to obtain explicit agreement of the firms con-

cerned in the exporting Member before the visit is finally scheduled. 

4. As soon as the agreement of the firms concerned has been obtained, the in-

vestigating authorities should notify the authorities of the exporting Member 

of the names and addresses of the firms to be visited and the dates agreed. 

5. Sufficient advance notice should be given to the firms in question before the 

visit is made. 

6. Visits to explain the questionnaire should only be made at the request of an 

exporting firm.  In case of such a request the investigating authorities may 

place themselves at the disposal of the firm;  such a visit may only be made 

if (a) the authorities of the importing Member notify the representatives of 

the government of the Member in question and (b) the latter do not object to 

the visit. 

7. As the main purpose of the on-the-spot investigation is to verify information 

provided or to obtain further details, it should be carried out after the response 

to the questionnaire has been received unless the firm agrees to the contrary 

and the government of the exporting Member is informed by the investigating 

authorities of the anticipated visit and does not object to it;  further, it should 

be standard practice prior to the visit to advise the firms concerned of the 

general nature of the information to be verified and of any further information 

which needs to be provided, though this should not preclude requests to be 
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made on the spot for further details to be provided in the light of information 

obtained. 

8. Enquiries or questions put by the authorities or firms of the exporting Mem-

bers and essential to a successful on-the-spot investigation should, whenever 

possible, be answered before the visit is made. 

 

ANNEX VII 

 

DEVELOPING COUNTRY MEMBERS REFERRED TO 

IN PARAGRAPH 2(A) OF ARTICLE 27 

 

 

The developing country Members not subject to the provisions of paragraph 1(a) of 

Article 3 under the terms of  paragraph 2(a) of Article 27 are: 

(a) Least-developed countries designated as such by the United Nations 

which are Members of the WTO. 

(b) Each of the following developing countries which are Members of the 

WTO shall be subject to the provisions which are applicable to other 

developing country Members according to paragraph 2(b) of Arti-

cle 27 when GNP per capita has reached $1,000 per annum68:  Bolivia, 

Cameroon, Congo, Côte d'Ivoire, Dominican Republic, Egypt, Ghana, 

Guatemala, Guyana, India, Indonesia, Kenya, Morocco, Nicaragua, 

Nigeria, Pakistan, Philippines, Senegal, Sri Lanka and Zimbabwe. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
68  The inclusion of developing country Members in the list in paragraph (b) is based on 

the most recent data from the World Bank on GNP per capita. 
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AGREEMENT ON SAFEGUARDS 
 

 

Members, 

 

Having in mind the overall objective of the Members to improve and strengthen the 

international trading system based on GATT 1994; 

 

Recognizing the need to clarify and reinforce the disciplines of GATT 1994, and 

specifically those of its Article XIX (Emergency Action on Imports of Particular 

Products), to re-establish multilateral control over safeguards and eliminate 

measures that escape such control; 

 

Recognizing the importance of structural adjustment and the need to enhance rather 

than limit competition in international markets;  and 

 

Recognizing further that, for these purposes, a comprehensive agreement, applicable 

to all Members and based on the basic principles of GATT 1994, is called for; 

 

 Hereby agree as follows: 

 

 

Article 1 

General Provision 

 

 This Agreement establishes rules for the application of safeguard measures which 

shall be understood to mean those measures provided for in Article XIX of GATT 

1994. 

 

Article 2 

Conditions 

 

1. A Member1 may apply a safeguard measure to a product only if that Member 

has determined, pursuant to the provisions set out below, that such product is 

 
1  A customs union may apply a safeguard measure as a single unit or on behalf of a mem-

ber State.  When a customs union applies a safeguard measure as a single unit, all the 

requirements for the determination of serious injury or threat thereof under this Agree-

ment shall be based on the conditions existing in the customs union as a whole.  When 

a safeguard measure is applied on behalf of a member State,  all the requirements for 

the determination of serious injury or threat thereof shall be based on the conditions 

existing in that member State and the measure shall be limited to that member State.  
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being imported into its territory in such increased quantities, absolute or rela-

tive to domestic production, and under such conditions as to cause  or threaten 

to cause serious injury to the domestic industry that produces like or directly 

competitive products. 

2. Safeguard measures shall be applied to a product being imported irrespective 

of its source. 

 

Article 3 

Investigation 

 

1. A Member may apply a safeguard measure only following an investigation by 

the competent authorities of that Member pursuant to procedures previously 

established and made public in consonance with Article X of GATT 1994.  This 

investigation shall include reasonable public notice to all interested parties and 

public hearings or other appropriate means in which importers, exporters and 

other interested parties could present evidence and their views, including the 

opportunity to respond to the presentations of other parties and to submit their 

views, inter alia, as to whether or not the application of a safeguard measure 

would be in the public interest.  The competent authorities shall publish a report 

setting forth their findings and reasoned conclusions reached on all pertinent 

issues of fact and law. 

2. Any information which is by nature confidential or which is provided on a con-

fidential basis shall, upon cause being shown, be treated as such by the compe-

tent authorities.  Such information shall not be disclosed without permission of 

the party submitting it.  Parties providing confidential information may be re-

quested to furnish non-confidential summaries thereof or, if such parties indi-

cate that such information cannot be summarized, the reasons why a summary 

cannot be provided.  However, if the competent authorities find that a request 

for confidentiality is not warranted and if the party concerned is either unwill-

ing to make the information public or to authorize its disclosure in generalized 

or summary form, the authorities may disregard such information unless it can 

be demonstrated to their satisfaction from appropriate sources that the infor-

mation is correct. 

 

Article 4 

Determination of Serious Injury or Threat Thereof 

 

1. For the purposes of this Agreement: 

(a) "serious injury" shall be understood to mean a significant overall impair-

ment in the position of a domestic industry; 

 
Nothing in this Agreement prejudges the interpretation of the relationship between Ar-

ticle XIX and paragraph 8 of Article XXIV of GATT 1994. 
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(b) "threat of serious injury" shall be understood to mean serious injury that 

is clearly imminent, in accordance with the provisions of paragraph 2.  A 

determination of the existence of a threat of serious injury shall be based 

on facts and not merely on allegation, conjecture or remote possibility;  

and 

(c) in determining injury or threat thereof, a "domestic industry" shall be un-

derstood to mean the producers as a whole of the like or directly compet-

itive products operating within the territory of a Member, or those whose 

collective output of the like or directly competitive products constitutes a 

major proportion of the total domestic production of those products. 

2.   

(a) In the investigation to determine whether increased imports have caused 

or are  threatening to cause serious injury to a domestic industry under the 

terms of this Agreement, the competent authorities shall evaluate all rel-

evant factors of an objective  and quantifiable nature having a bearing on 

the situation of that industry, in particular, the rate and amount of the in-

crease in imports of the product concerned in absolute and relative terms, 

the share of the domestic market taken by increased imports, changes in 

the level of sales, production, productivity, capacity utilization, profits  

and losses, and employment. 

(b) The determination referred to in subparagraph (a) shall not be made un-

less this investigation demonstrates, on the basis of objective evidence, 

the existence of the causal link between increased imports of the product 

concerned and serious injury or threat thereof.  When factors other than 

increased imports are causing injury to the domestic industry at the same 

time, such injury shall not be attributed to increased imports. 

(c) The competent authorities shall publish promptly, in accordance with the 

provisions of Article 3, a detailed analysis of the case under investigation 

as well as a demonstration of the relevance of the factors examined. 

 

Article 5 

Application of Safeguard Measures 

 

1. A Member shall apply safeguard measures only to the extent necessary to pre-

vent or remedy serious injury and to facilitate adjustment.  If a quantitative 

restriction is used, such a measure shall  not reduce the quantity of imports 

below the level of a recent period which shall be the average of imports in the 

last three representative years for which statistics are available, unless clear 

justification is given that a different level is necessary to prevent or remedy 

serious injury.  Members should choose measures most suitable for the 

achievement of these objectives. 
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2.  

(a) In cases in which a quota is allocated among supplying countries, the 

Member applying the restrictions may seek agreement with respect to the 

allocation of shares in the quota with all other Members having a substan-

tial interest in supplying the product concerned.  In cases in which this 

method is not reasonably practicable, the Member concerned shall allot 

to Members having a substantial interest in supplying the product shares 

based upon the proportions, supplied by such Members during a previous 

representative period, of the total quantity or value of imports of the prod-

uct, due account being taken of any special factors which may have af-

fected or may be affecting the trade in the product. 

(b) A Member may depart from the provisions in subparagraph (a) provided 

that consultations under paragraph 3 of Article 12 are conducted under 

the auspices of the Committee on Safeguards provided for in paragraph 1 

of Article 13 and that clear demonstration is provided to the Committee 

that (i) imports from certain Members have increased in disproportionate 

percentage in relation to the total increase of imports of the product  con-

cerned in the representative period, (ii) the reasons for the departure from 

the provisions in subparagraph (a) are justified, and (iii) the conditions of 

such departure are equitable to all suppliers of the product concerned.  The 

duration of any such measure shall not be extended beyond the initial pe-

riod under paragraph 1 of Article 7.  The departure referred to above shall 

not be permitted in the case of threat of serious injury. 

 

Article 6 

Provisional Safeguard Measures 

 

In critical circumstances where delay would cause damage which it would be diffi-

cult to repair, a Member may take a provisional safeguard measure pursuant to a 

preliminary determination that there is clear evidence that increased imports have 

caused or are threatening to cause serious injury.  The duration of the provisional 

measure shall not exceed 200 days, during which period the pertinent requirements 

of Articles 2 through 7 and 12 shall be met.  Such measures should take the form of 

tariff increases to be promptly refunded if the subsequent investigation referred to in 

paragraph 2 of Article 4 does not determine that increased imports have caused or 

threatened to cause serious injury to a domestic industry.  The duration of any such 

provisional measure shall be counted as a part of the initial period and any extension 

referred to in paragraphs 1, 2 and 3 of Article 7. 
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Article 7 

Duration and Review of Safeguard Measures 

 

1. A Member shall apply safeguard measures only for such period of time as may 

be necessary to prevent or remedy serious injury and to facilitate adjustment.  

The period shall not exceed four years, unless it is extended under paragraph 2. 

2. The period mentioned in paragraph 1 may be extended provided that the com-

petent authorities of the importing Member have determined, in conformity 

with the procedures set out in Articles 2, 3, 4 and 5, that  the safeguard measure 

continues to be necessary to prevent or remedy serious injury and  that there is 

evidence that the industry is adjusting, and provided that the pertinent provi-

sions of Articles 8 and 12 are observed. 

3. The total period of application of a safeguard measure including the period of 

application of any provisional measure, the period of initial application and any 

extension thereof, shall not exceed eight years. 

4. In order to facilitate adjustment in a situation where the expected duration of a 

safeguard measure as notified under the provisions of paragraph 1 of Article 12 

is over one year, the Member applying the measure shall progressively liberal-

ize it at regular intervals during the period of application.  If the duration of the 

measure exceeds three years, the Member applying such a measure shall review 

the situation not later than the mid-term of the measure and, if appropriate, 

withdraw it or increase the pace of liberalization.  A measure extended under 

paragraph 2 shall not be more restrictive than it was at the end of the initial 

period, and should continue to be liberalized. 

5. No safeguard measure shall be applied again to the import of a product which 

has been subject to such a measure, taken after the date of entry into force of 

the WTO Agreement, for a period of time equal to that during which such 

measure had been previously applied, provided that the period of non-applica-

tion is at least two years. 

6. Notwithstanding the provisions of paragraph 5, a safeguard measure with a du-

ration of 180 days or less may be applied again to the import of a product if: 

(a) at least one year has elapsed since the date of introduction of a safeguard 

measure on the import of that product;  and 

(b) such a safeguard measure has not been applied on the same product more 

than twice in the five-year period immediately preceding the date of in-

troduction of the measure. 

 

Article 8 

Level of Concessions and Other Obligations 

 

1. A Member proposing to apply a safeguard measure or seeking an extension of 

a safeguard measure shall endeavour to maintain a substantially equivalent 

level of concessions and other obligations to that existing under GATT 1994 
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between it and the exporting Members which would be affected by such a 

measure, in accordance with the provisions of paragraph 3 of Article 12.  To 

achieve this  objective, the Members concerned may agree on any adequate 

means of trade compensation for the adverse effects of the measure on their 

trade. 

2. If no agreement is reached within 30 days in the consultations under para-

graph 3 of Article 12, then the affected exporting Members shall be free, not 

later than 90 days after the measure is applied, to suspend, upon the expiration 

of 30 days from the day on which written notice of such suspension is received 

by the Council for Trade in Goods, the application of substantially equivalent 

concessions or other obligations under GATT 1994, to the trade of the Member 

applying the safeguard measure, the suspension of which the Council for Trade 

in Goods does not disapprove. 

3. The right of suspension referred to in paragraph 2 shall not be exercised for the 

first three years that a safeguard measure is in effect, provided that the safe-

guard measure has been taken as a result of an absolute increase in imports and 

that such a measure conforms to the provisions of this Agreement. 

 

Article 9 

Developing Country Members 

 

1. Safeguard measures shall not be applied against a product originating in a de-

veloping country Member as long as its share of imports of the product con-

cerned in the importing Member does not exceed 3 per cent, provided that de-

veloping country Members with less than 3 per cent import share  collectively 

account for not more than 9 per cent of total imports of the product concerned.2 

2. A developing country Member shall have the right to extend the period of ap-

plication of a safeguard measure for a period of up to two years beyond the 

maximum period provided for in paragraph 3 of Article 7.  Notwithstanding 

the provisions of paragraph 5 of Article 7, a developing  country Member shall 

have the right to apply a safeguard measure again to the import of a product 

which has been subject to such a measure, taken after the date of entry into 

force of the WTO Agreement, after a period of time equal to half that during 

which such a measure has been previously applied, provided that the period of 

non-application is at least two years. 

 

 

 

 

 

 
2  A Member shall immediately notify an action taken under paragraph 1 of Article 9 to 

the Committee on Safeguards. 
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Article 10 

Pre-existing Article XIX Measures 

 

Members shall terminate all safeguard measures taken pursuant to Article XIX of 

GATT 1947 that were in existence on the date of entry into force of the WTO  Agree-

ment not later than eight years after the date on which they were first applied or five 

years after the date of entry into force of the WTO Agreement, whichever comes 

later. 

 

Article 11 

Prohibition and Elimination of Certain Measures 

 

1.  

(a) A Member shall not take or seek any emergency action on imports of 

particular products as set forth in Article XIX of GATT 1994 unless such 

action conforms with the provisions of that Article applied in accordance 

with this Agreement.   

(b) Furthermore, a Member shall not seek, take or maintain any voluntary 

export restraints, orderly marketing arrangements or any other similar 

measures on the export or the import side.3,4  These include actions taken 

by a single Member as well as actions under agreements, arrangements 

and understandings entered into by two or more Members.  Any such 

measure in effect on the date of entry into force of the WTO Agreement 

shall be brought into conformity with this Agreement or phased out in 

accordance with paragraph 2. 

(c) This Agreement does not apply to measures sought, taken or maintained 

by a Member pursuant to provisions of GATT 1994 other than Arti-

cle XIX, and Multilateral Trade Agreements in Annex 1A other than this 

Agreement, or pursuant to protocols and agreements or arrangements con-

cluded within the framework of GATT 1994. 

2. The phasing out of measures referred to in paragraph 1(b) shall be carried out 

according to  timetables to be presented to the Committee on Safeguards by the 

Members concerned not later than 180 days after the date of entry into force of 

the WTO Agreement.  These timetables shall provide for all measures referred 

to in paragraph 1 to be phased out or brought into conformity with this Agree-

ment within a period not exceeding four years after the date of entry into force 

 
3  An import quota applied as a safeguard measure in conformity with the relevant provi-

sions of GATT 1994 and this Agreement may, by mutual agreement, be administered 

by the exporting Member. 
4  Examples of similar measures include export moderation, export-price or import-price 

monitoring systems, export or import surveillance, compulsory import cartels and 

discretionary export or import licensing schemes, any of which afford protection. 
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of the WTO Agreement, subject to not more than one specific measure per im-

porting Member5, the duration of which shall not extend beyond 31 December 

1999.  Any such exception must be mutually agreed between the Members di-

rectly concerned and notified to the Committee on Safeguards for its review 

and acceptance within 90 days of the entry into force of the WTO Agreement.  

The Annex to this Agreement indicates a measure which has been agreed as 

falling under this exception. 

3. Members shall not encourage or support the adoption or maintenance by public 

and private enterprises of non-governmental measures equivalent to those re-

ferred to in paragraph 1. 

 

Article 12 

Notification and Consultation 

 

1. A Member shall immediately notify the Committee on Safeguards upon: 

(a) initiating an investigatory process relating to serious injury or threat 

thereof and the reasons for it; 

(b) making a finding of serious injury or threat thereof caused by increased 

imports;  and 

(c) taking a decision to apply or extend a safeguard measure. 

2. In making the notifications referred to in paragraphs 1(b) and 1(c), the Member 

proposing to apply or extend a safeguard measure shall provide the Committee 

on Safeguards with all pertinent information, which shall include evidence of 

serious injury or threat thereof caused by increased imports, precise description 

of the product involved and the proposed measure, proposed date of introduc-

tion, expected duration and timetable for progressive liberalization.  In the case 

of an extension of a measure,  evidence that the industry concerned is adjusting 

shall also be provided.  The Council for Trade in Goods or the Committee on 

Safeguards may request such additional information as they may consider nec-

essary from the Member proposing to apply or extend the measure. 

3. A Member proposing to apply or extend a safeguard measure shall provide 

adequate opportunity for prior consultations with those Members having a sub-

stantial interest as exporters of the product concerned, with a view to,  in-

ter alia, reviewing the information provided under paragraph 2, exchanging 

views on the measure and reaching an understanding on ways to achieve the 

objective set out in paragraph 1 of Article 8. 

4. A Member shall make a notification to the Committee on Safeguards before 

taking a provisional safeguard measure referred to in Article 6.  Consultations 

shall be initiated immediately after the measure is taken. 

 
5  The only such exception to which the European Communities is entitled is indicated in 

the Annex to this Agreement. 
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5. The results of the consultations referred to in this Article, as well as the results 

of mid-term reviews referred to in paragraph 4 of Article 7, any form of com-

pensation referred to in paragraph 1 of Article 8, and proposed suspensions of 

concessions and other obligations referred to in paragraph 2 of Article 8, shall 

be notified immediately to the Council for Trade in Goods by the Members 

concerned. 

6. Members shall notify promptly the Committee on Safeguards of their laws, 

regulations and administrative procedures relating to safeguard measures as 

well as any modifications made to them. 

7. Members maintaining measures described in Article 10 and paragraph 1 of Ar-

ticle 11 which exist on the date of entry into force of the WTO Agreement  shall 

notify such measures to the Committee on Safeguards not later than 60 days 

after the date of entry into force of the WTO Agreement. 

8. Any Member may notify the Committee on Safeguards of all laws, regulations, 

administrative procedures and any measures or actions dealt with in this Agree-

ment that have not been notified by other Members that are required by this 

Agreement to make such notifications. 

9. Any Member may notify the Committee on Safeguards of any non-governmen-

tal measures referred to in paragraph 3 of Article 11. 

10. All notifications to the Council for Trade in Goods referred to in this Agree-

ment shall normally be made through the Committee on Safeguards. 

11. The provisions on notification in this Agreement shall not require any Member 

to disclose confidential information the disclosure of which would impede law 

enforcement or otherwise be contrary to the public interest or would prejudice 

the legitimate commercial interests of particular enterprises, public or private. 

 

Article 13 

Surveillance 

 

1. A Committee on Safeguards is hereby established, under the authority of the 

Council for Trade in Goods, which shall be open to the participation of any 

Member indicating its wish to serve on it.  The Committee will have the fol-

lowing functions: 

(a) to monitor, and report annually to the Council for Trade in Goods on, the 

general implementation of this Agreement and make recommendations 

towards its improvement; 

(b) to find, upon request of an affected Member, whether or not the proce-

dural requirements of this Agreement have been complied with in con-

nection with a safeguard measure, and report its findings to the Council 

for Trade in Goods; 

(c) to assist Members, if they so request, in their consultations under the pro-

visions of this Agreement; 
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(d) to examine measures covered by Article 10 and paragraph 1 of Article 11, 

monitor  the phase-out of such measures and report as appropriate to the 

Council for Trade in Goods; 

(e) to review, at the request of the Member taking a safeguard measure, 

whether proposals to suspend concessions or other obligations are "sub-

stantially equivalent", and report as appropriate to the Council for Trade 

in Goods; 

(f) to receive and review all notifications provided for in this Agreement and 

report as appropriate to the Council for Trade in Goods;  and 

(g) to perform any other function connected with this Agreement that the 

Council for Trade in Goods may determine. 

2. To assist the Committee in carrying out its surveillance function, the Secretariat 

shall prepare annually a factual report on the operation of this Agreement based 

on notifications and other reliable information available to it. 

 

Article 14 

Dispute Settlement 

 

The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied 

by the Dispute Settlement Understanding shall apply to consultations and the settle-

ment of disputes arising under this Agreement. 

 

 

ANNEX 

 

EXCEPTION REFERRED TO IN PARAGRAPH 2 OF ARTICLE 11 

 

 

Members concerned Product Termination 

EC/Japan Passenger cars, off road 

vehicles, light commercial 

vehicles, light trucks (up 

to 5 tonnes), and the same 

vehicles in wholly kno-

cked-down form (CKD 

sets). 

31 December 1999 
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Understanding on Rules and Procedures Governing the 

Settlement of Disputes 
 

Members hereby agree as follows:  

 

Article 1 

Coverage and Application 

 

1. The rules and procedures of this Understanding shall apply to disputes brought 

pursuant to the consultation and dispute settlement provisions of the agree-

ments listed in Appendix 1 to this Understanding (referred to in this Under-

standing as the "covered agreements"). The rules and procedures of this Un-

derstanding shall also apply to consultations and the settlement of disputes be-

tween Members concerning their rights and obligations under the provisions of 

the Agreement Establishing the World Trade Organization (referred to in this 

Understanding as the "WTO Agreement") and of this Understanding taken in 

isolation or in combination with any other covered agreement.  

2. The rules and procedures of this Understanding shall apply subject to such spe-

cial or additional rules and procedures on dispute settlement contained in the 

covered agreements as are identified in Appendix 2 to this Understanding. To 

the extent that there is a difference between the rules and procedures of this 

Understanding and the special or additional rules and procedures set forth in 

Appendix 2, the special or additional rules and procedures in Appendix 2 shall 

prevail. In disputes involving rules and procedures under more than one cov-

ered agreement, if there is a conflict between special or additional rules and 

procedures of such agreements under review, and where the parties to the dis-

pute cannot agree on rules and procedures within 20 days of the establishment 

of the panel, the Chairman of the Dispute Settlement Body provided for in par-

agraph 1 of Article 2 (referred to in this Understanding as the "DSB"), in con-

sultation with the parties to the dispute, shall determine the rules and proce-

dures to be followed within 10 days after a request by either Member. The 

Chairman shall be guided by the principle that special or additional rules and 

procedures should be used where possible, and the rules and procedures set out 

in this Understanding should be used to the extent necessary to avoid conflict.  

 

Article 2 

Administration 

 

1. The Dispute Settlement Body is hereby established to administer these rules 

and procedures and, except as otherwise provided in a covered agreement, the 
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consultation and dispute settlement provisions of the covered agreements. Ac-

cordingly, the DSB shall have the authority to establish panels, adopt panel and 

Appellate Body reports, maintain surveillance of implementation of rulings and 

recommendations, and authorize suspension of concessions and other obliga-

tions under the covered agreements. With respect to disputes arising under a 

covered agreement which is a Plurilateral Trade Agreement, the term "Mem-

ber" as used herein shall refer only to those Members that are parties to the 

relevant Plurilateral Trade Agreement. Where the DSB administers the dispute 

settlement provisions of a Plurilateral Trade Agreement, only those Members 

that are parties to that Agreement may participate in decisions or actions taken 

by the DSB with respect to that dispute.  

2. The DSB shall inform the relevant WTO Councils and Committees of any de-

velopments in disputes related to provisions of the respective covered agree-

ments.  

3. The DSB shall meet as often as necessary to carry out its functions within the 

time-frames provided in this Understanding. 

4. Where the rules and procedures of this Understanding provide for the DSB to 

take a decision, it shall do so by consensus.1 

 

Article 3 

General Provisions 

 

1. Members affirm their adherence to the principles for the management of dis-

putes heretofore applied under Articles XXII and XXIII of GATT 1947, and 

the rules and procedures as further elaborated and modified herein.  

2. The dispute settlement system of the WTO is a central element in providing 

security and predictability to the multilateral trading system. The Members rec-

ognize that it serves to preserve the rights and obligations of Members under 

the covered agreements, and to clarify the existing provisions of those agree-

ments in accordance with customary rules of interpretation of public interna-

tional law. Recommendations and rulings of the DSB cannot add to or diminish 

the rights and obligations provided in the covered agreements.  

3. The prompt settlement of situations in which a Member considers that any ben-

efits accruing to it directly or indirectly under the covered agreements are being 

impaired by measures taken by another Member is essential to the effective 

functioning of the WTO and the maintenance of a proper balance between the 

rights and obligations of Members.  

 
1  The DSB shall be deemed to have decided by consensus on a matter submitted for its 

consideration, if no Member, present at the meeting of the DSB when the decision is 

taken, formally objects to the proposed decision. 
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4. Recommendations or rulings made by the DSB shall be aimed at achieving a 

satisfactory settlement of the matter in accordance with the rights and obliga-

tions under this Understanding and under the covered agreements.  

5. All solutions to matters formally raised under the consultation and dispute set-

tlement provisions of the covered agreements, including arbitration awards, 

shall be consistent with those agreements and shall not nullify or impair bene-

fits accruing to any Member under those agreements, nor impede the attain-

ment of any objective of those agreements.  

6. Mutually agreed solutions to matters formally raised under the consultation and 

dispute settlement provisions of the covered agreements shall be notified to the 

DSB and the relevant Councils and Committees, where any Member may raise 

any point relating thereto.  

7. Before bringing a case, a Member shall exercise its judgement as to whether 

action under these procedures would be fruitful. The aim of the dispute settle-

ment mechanism is to secure a positive solution to a dispute. A solution mutu-

ally acceptable to the parties to a dispute and consistent with the covered agree-

ments is clearly to be preferred. In the absence of a mutually agreed solution, 

the first objective of the dispute settlement mechanism is usually to secure the 

withdrawal of the measures concerned if these are found to be inconsistent with 

the provisions of any of the covered agreements. The provision of compensa-

tion should be resorted to only if the immediate withdrawal of the measure is 

impracticable and as a temporary measure pending the withdrawal of the meas-

ure which is inconsistent with a covered agreement. The last resort which this 

Understanding provides to the Member invoking the dispute settlement proce-

dures is the possibility of suspending the application of concessions or other 

obligations under the covered agreements on a discriminatory basis vis-à-vis 

the other Member, subject to authorization by the DSB of such measures.  

8. In cases where there is an infringement of the obligations assumed under a 

covered agreement, the action is considered prima facie to constitute a case of 

nullification or impairment. This means that there is normally a presumption 

that a breach of the rules has an adverse impact on other Members parties to 

that covered agreement, and in such cases, it shall be up to the Member against 

whom the complaint has been brought to rebut the charge.  

9. The provisions of this Understanding are without prejudice to the rights of 

Members to seek authoritative interpretation of provisions of a covered agree-

ment through decision-making under the WTO Agreement or a covered agree-

ment which is a Plurilateral Trade Agreement.  

10. It is understood that requests for conciliation and the use of the dispute settle-

ment procedures should not be intended or considered as contentious acts and 

that, if a dispute arises, all Members will engage in these procedures in good 

faith in an effort to resolve the dispute. It is also understood that complaints 

and counter-complaints in regard to distinct matters should not be linked.  
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11. This Understanding shall be applied only with respect to new requests for con-

sultations under the consultation provisions of the covered agreements made 

on or after the date of entry into force of the WTO Agreement. With respect to 

disputes for which the request for consultations was made under GATT 1947 

or under any other predecessor agreement to the covered agreements before the 

date of entry into force of the WTO Agreement, the relevant dispute settlement 

rules and procedures in effect immediately prior to the date of entry into force 

of the WTO Agreement shall continue to apply.2 

12. Notwithstanding paragraph 11, if a complaint based on any of the covered 

agreements is brought by a developing country Member against a developed 

country Member, the complaining party shall have the right to invoke, as an 

alternative to the provisions contained in Articles 4, 5, 6 and 12 of this Under-

standing, the corresponding provisions of the Decision of 5 April 1966 (BISD 

14S/18), except that where the Panel considers that the time-frame provided 

for in paragraph 7 of that Decision is insufficient to provide its report and with 

the agreement of the complaining party, that time-frame may be extended. To 

the extent that there is a difference between the rules and procedures of Articles 

4, 5, 6 and 12 and the corresponding rules and procedures of the Decision, the 

latter shall prevail.  

 

Article 4 

Consultations 

 

1. Members affirm their resolve to strengthen and improve the effectiveness of 

the consultation procedures employed by Members.  

2. Each Member undertakes to accord sympathetic consideration to and afford 

adequate opportunity for consultation regarding any representations made by 

another Member concerning measures affecting the operation of any covered 

agreement taken within the territory of the former.3 

3. If a request for consultations is made pursuant to a covered agreement, the 

Member to which the request is made shall, unless otherwise mutually agreed, 

reply to the request within 10 days after the date of its receipt and shall enter 

into consultations in good faith within a period of no more than 30 days after 

the date of receipt of the request, with a view to reaching a mutually satisfactory 

solution. If the Member does not respond within 10 days after the date of re-

ceipt of the request, or does not enter into consultations within a period of no 

 
2  This paragraph shall also be applied to disputes on which panel reports have not been 

adopted or fully implemented. 
3  Where the provisions of any other covered agreement concerning measures taken by 

regional or local governments or authorities within the territory of a Member contain 

provisions different from the provisions of this paragraph, the provisions of such other 

covered agreement shall prevail. 
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more than 30 days, or a period otherwise mutually agreed, after the date of 

receipt of the request, then the Member that requested the holding of consulta-

tions may proceed directly to request the establishment of a panel.  

4. All such requests for consultations shall be notified to the DSB and the relevant 

Councils and Committees by the Member which requests consultations. Any 

request for consultations shall be submitted in writing and shall give the rea-

sons for the request, including identification of the measures at issue and an 

indication of the legal basis for the complaint.  

5. In the course of consultations in accordance with the provisions of a covered 

agreement, before resorting to further action under this Understanding, Mem-

bers should attempt to obtain satisfactory adjustment of the matter.  

6. Consultations shall be confidential, and without prejudice to the rights of any 

Member in any further proceedings.  

7. If the consultations fail to settle a dispute within 60 days after the date of receipt 

of the request for consultations, the complaining party may request the estab-

lishment of a panel. The complaining party may request a panel during the 60-

day period if the consulting parties jointly consider that consultations have 

failed to settle the dispute. 

8. In cases of urgency, including those which concern perishable goods, Members 

shall enter into consultations within a period of no more than 10 days after the 

date of receipt of the request. If the consultations have failed to settle the dis-

pute within a period of 20 days after the date of receipt of the request, the com-

plaining party may request the establishment of a panel.  

9. In cases of urgency, including those which concern perishable goods, the par-

ties to the dispute, panels and the Appellate Body shall make every effort to 

accelerate the proceedings to the greatest extent possible.  

10. During consultations Members should give special attention to the particular 

problems and interests of developing country Members.  

11. Whenever a Member other than the consulting Members considers that it has a 

substantial trade interest in consultations being held pursuant to paragraph 1 of 

Article XXII of GATT 1994, paragraph 1 of Article XXII of GATS, or the 

corresponding provisions in other covered agreements4, such Member may no-

tify the consulting Members and the DSB, within 10 days after the date of the 

 
4  The corresponding consultation provisions in the covered agreements are listed hereun-

der: Agreement on Agriculture, Article 19; Agreement on the Application of Sanitary 

and Phytosanitary Measures, paragraph 1 of Article 11; Agreement on Textiles and 

Clothing, paragraph 4 of Article 8; Agreement on Technical Barriers to Trade, para-

graph 1 of Article 14; Agreement on Trade-Related Investment Measures, Article 8; 

Agreement on Implementation of Article VI of GATT 1994, paragraph 2 of Article 17; 

Agreement on Implementation of Article VII of GATT 1994, paragraph 2 of Article 19; 

Agreement on Preshipment Inspection, Article 7; Agreement on Rules of Origin, Article 

7; Agreement on Import Licensing Procedures, Article 6; Agreement on Subsidies and 

Countervailing Measures, Article 30; Agreement on Safeguards, Article 14; Agreement 
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circulation of the request for consultations under said Article, of its desire to be 

joined in the consultations. Such Member shall be joined in the consultations, 

provided that the Member to which the request for consultations was addressed 

agrees that the claim of substantial interest is well-founded. In that event they 

shall so inform the DSB. If the request to be joined in the consultations is not 

accepted, the applicant Member shall be free to request consultations under 

paragraph 1 of Article XXII or paragraph 1 of Article XXIII of GATT 1994, 

paragraph 1 of Article XXII or paragraph 1 of Article XXIII of GATS, or the 

corresponding provisions in other covered agreements.  

 

Article 5 

Good Offices, Conciliation and Mediation 

 

1. Good offices, conciliation and mediation are procedures that are undertaken 

voluntarily if the parties to the dispute so agree.  

2. Proceedings involving good offices, conciliation and mediation, and in partic-

ular positions taken by the parties to the dispute during these proceedings, shall 

be confidential, and without prejudice to the rights of either party in any further 

proceedings under these procedures.  

3. Good offices, conciliation or mediation may be requested at any time by any 

party to a dispute. They may begin at any time and be terminated at any time. 

Once procedures for good offices, conciliation or mediation are terminated, a 

complaining party may then proceed with a request for the establishment of a 

panel.  

4. When good offices, conciliation or mediation are entered into within 60 days 

after the date of receipt of a request for consultations, the complaining party 

must allow a period of 60 days after the date of receipt of the request for con-

sultations before requesting the establishment of a panel. The complaining 

party may request the establishment of a panel during the 60-day period if the 

parties to the dispute jointly consider that the good offices, conciliation or me-

diation process has failed to settle the dispute.  

5. If the parties to a dispute agree, procedures for good offices, conciliation or 

mediation may continue while the panel process proceeds.  

6. The Director-General may, acting in an ex officio capacity, offer good offices, 

conciliation or mediation with the view to assisting Members to settle a dispute.  

 

 

 

 

 
on Trade-Related Aspects of Intellectual Property Rights, Article 64.1; and any corre-

sponding consultation provisions in Plurilateral Trade Agreements as determined by the 

competent bodies of each Agreement and as notified to the DSB. 
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Article 6 

Establishment of Panels 

 

1. If the complaining party so requests, a panel shall be established at the latest at 

the DSB meeting following that at which the request first appears as an item 

on the DSB's agenda, unless at that meeting the DSB decides by consensus not 

to establish a panel.5 

2. The request for the establishment of a panel shall be made in writing. It shall 

indicate whether consultations were held, identify the specific measures at is-

sue and provide a brief summary of the legal basis of the complaint sufficient 

to present the problem clearly. In case the applicant requests the establishment 

of a panel with other than standard terms of reference, the written request shall 

include the proposed text of special terms of reference.  

 

Article 7 

Terms of Reference of Panels 

 

1. Panels shall have the following terms of reference unless the parties to the dis-

pute agree otherwise within 20 days from the establishment of the panel: "To 

examine, in the light of the relevant provisions in (name of the covered agree-

ment(s) cited by the parties to the dispute), the matter referred to the DSB by 

(name of party) in document ... and to make such findings as will assist the 

DSB in making the recommendations or in giving the rulings provided for in 

that/those agreement(s)."  

2. Panels shall address the relevant provisions in any covered agreement or agree-

ments cited by the parties to the dispute.  

3. In establishing a panel, the DSB may authorize its Chairman to draw up the 

terms of reference of the panel in consultation with the parties to the dispute, 

subject to the provisions of paragraph 1. The terms of reference thus drawn up 

shall be circulated to all Members. If other than standard terms of reference are 

agreed upon, any Member may raise any point relating thereto in the DSB.  

 

Article 8 

Composition of Panels 

 

1. Panels shall be composed of well-qualified governmental and/or non-govern-

mental individuals, including persons who have served on or presented a case 

to a panel, served as a representative of a Member or of a contracting party to 

GATT 1947 or as a representative to the Council or Committee of any covered 

 
5  If the complaining party so requests, a meeting of the DSB shall be convened for this 

purpose within 15 days of the request, provided that at least 10 days' advance notice of 

the meeting is given. 
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agreement or its predecessor agreement, or in the Secretariat, taught or pub-

lished on international trade law or policy, or served as a senior trade policy 

official of a Member.  

2. Panel members should be selected with a view to ensuring the independence of 

the members, a sufficiently diverse background and a wide spectrum of expe-

rience.  

3. Citizens of Members whose governments6 are parties to the dispute or third 

parties as defined in paragraph 2 of Article 10 shall not serve on a panel con-

cerned with that dispute, unless the parties to the dispute agree otherwise.  

4. To assist in the selection of panelists, the Secretariat shall maintain an indica-

tive list of governmental and non-governmental individuals possessing the 

qualifications outlined in paragraph 1, from which panelists may be drawn as 

appropriate. That list shall include the roster of nongovernmental panelists es-

tablished on 30 November 1984 (BISD 31S/9), and other rosters and indicative 

lists established under any of the covered agreements, and shall retain the 

names of persons on those rosters and indicative lists at the time of entry into 

force of the WTO Agreement. Members may periodically suggest names of 

governmental and non-governmental individuals for inclusion on the indicative 

list, providing relevant information on their knowledge of international trade 

and of the sectors or subject matter of the covered agreements, and those names 

shall be added to the list upon approval by the DSB. For each of the individuals 

on the list, the list shall indicate specific areas of experience or expertise of the 

individuals in the sectors or subject matter of the covered agreements.  

5. Panels shall be composed of three panelists unless the parties to the dispute 

agree, within 10 days from the establishment of the panel, to a panel composed 

of five panelists. Members shall be informed promptly of the composition of 

the panel.  

6. The Secretariat shall propose nominations for the panel to the parties to the 

dispute. The parties to the dispute shall not oppose nominations except for com-

pelling reasons.  

7. If there is no agreement on the panelists within 20 days after the date of the 

establishment of a panel, at the request of either party, the Director-General, in 

consultation with the Chairman of the DSB and the Chairman of the relevant 

Council or Committee, shall determine the composition of the panel by ap-

pointing the panelists whom the Director-General considers most appropriate 

in accordance with any relevant special or additional rules or procedures of the 

covered agreement or covered agreements which are at issue in the dispute, 

after consulting with the parties to the dispute. The Chairman of the DSB shall 

 
6  In the case where customs unions or common markets are parties to a dispute, this pro-

vision applies to citizens of all member countries of the customs unions or common 

markets. 
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inform the Members of the composition of the panel thus formed no later than 

10 days after the date the Chairman receives such a request.  

8. Members shall undertake, as a general rule, to permit their officials to serve as 

panelists.  

9. Panelists shall serve in their individual capacities and not as government rep-

resentatives, nor as representatives of any organization. Members shall there-

fore not give them instructions nor seek to influence them as individuals with 

regard to matters before a panel.  

10. When a dispute is between a developing country Member and a developed 

country Member the panel shall, if the developing country Member so requests, 

include at least one panelist from a developing country Member.  

11. Panelists' expenses, including travel and subsistence allowance, shall be met 

from the WTO budget in accordance with criteria to be adopted by the General 

Council, based on recommendations of the Committee on Budget, Finance and 

Administration.  

 

Article 9 

Procedures for Multiple Complainants 

 

1. Where more than one Member requests the establishment of a panel related to 

the same matter, a single panel may be established to examine these complaints 

taking into account the rights of all Members concerned. A single panel should 

be established to examine such complaints whenever feasible.  

2. The single panel shall organize its examination and present its findings to the 

DSB in such a manner that the rights which the parties to the dispute would 

have enjoyed had separate panels examined the complaints are in no way im-

paired. If one of the parties to the dispute so requests, the panel shall submit 

separate reports on the dispute concerned. The written submissions by each of 

the complainants shall be made available to the other complainants, and each 

complainant shall have the right to be present when any one of the other com-

plainants presents its views to the panel.  

3. If more than one panel is established to examine the complaints related to the 

same matter, to the greatest extent possible the same persons shall serve as 

panelists on each of the separate panels and the timetable for the panel process 

in such disputes shall be harmonized.  

 

Article 10 

Third Parties 

 

1. The interests of the parties to a dispute and those of other Members under a 

covered agreement at issue in the dispute shall be fully taken into account dur-

ing the panel process.  
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2. Any Member having a substantial interest in a matter before a panel and having 

notified its interest to the DSB (referred to in this Understanding as a "third 

party") shall have an opportunity to be heard by the panel and to make written 

submissions to the panel. These submissions shall also be given to the parties 

to the dispute and shall be reflected in the panel report.  

3. Third parties shall receive the submissions of the parties to the dispute to the 

first meeting of the panel.  

4. If a third party considers that a measure already the subject of a panel proceed-

ing nullifies or impairs benefits accruing to it under any covered agreement, 

that Member may have recourse to normal dispute settlement procedures under 

this Understanding. Such a dispute shall be referred to the original panel wher-

ever possible.  

 

Article 11 

Function of Panels 

 

The function of panels is to assist the DSB in discharging its responsibilities under 

this Understanding and the covered agreements. Accordingly, a panel should make 

an objective assessment of the matter before it, including an objective assessment of 

the facts of the case and the applicability of and conformity with the relevant covered 

agreements, and make such other findings as will assist the DSB in making the rec-

ommendations or in giving the rulings provided for in the covered agreements. Pan-

els should consult regularly with the parties to the dispute and give them adequate 

opportunity to develop a mutually satisfactory solution.  

 

Article 12 

Panel Procedures 

 

1. Panels shall follow the Working Procedures in Appendix 3 unless the panel de-

cides otherwise after consulting the parties to the dispute.  

2. Panel procedures should provide sufficient flexibility so as to ensure high-quality 

panel reports, while not unduly delaying the panel process.  

3. After consulting the parties to the dispute, the panelists shall, as soon as practi-

cable and whenever possible within one week after the composition and terms of 

reference of the panel have been agreed upon, fix the timetable for the panel 

process, taking into account the provisions of paragraph 9 of Article 4, if rele-

vant.  

4. In determining the timetable for the panel process, the panel shall provide suffi-

cient time for the parties to the dispute to prepare their submissions.  

5. Panels should set precise deadlines for written submissions by the parties and 

the parties should respect those deadlines.  

6. Each party to the dispute shall deposit its written submissions with the Secre-

tariat for immediate transmission to the panel and to the other party or parties 
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to the dispute. The complaining party shall submit its first submission in ad-

vance of the responding party's first submission unless the panel decides, in 

fixing the timetable referred to in paragraph 3 and after consultations with the 

parties to the dispute, that the parties should submit their first submissions sim-

ultaneously. When there are sequential arrangements for the deposit of first 

submissions, the panel shall establish a firm time-period for receipt of the re-

sponding party's submission. Any subsequent written submissions shall be sub-

mitted simultaneously.  

7. Where the parties to the dispute have failed to develop a mutually satisfactory 

solution, the panel shall submit its findings in the form of a written report to 

the DSB. In such cases, the report of a panel shall set out the findings of fact, 

the applicability of relevant provisions and the basic rationale behind any find-

ings and recommendations that it makes. Where a settlement of the matter 

among the parties to the dispute has been found, the report of the panel shall be 

confined to a brief description of the case and to reporting that a solution has 

been reached.  

8. In order to make the procedures more efficient, the period in which the panel 

shall conduct its examination, from the date that the composition and terms of 

reference of the panel have been agreed upon until the date the final report is 

issued to the parties to the dispute, shall, as a general rule, not exceed six 

months. In cases of urgency, including those relating to perishable goods, the 

panel shall aim to issue its report to the parties to the dispute within three 

months.  

9. When the panel considers that it cannot issue its report within six months, or 

within three months in cases of urgency, it shall inform the DSB in writing of 

the reasons for the delay together with an estimate of the period within which 

it will issue its report. In no case should the period from the establishment of 

the panel to the circulation of the report to the Members exceed nine months.  

10. In the context of consultations involving a measure taken by a developing coun-

try Member, the parties may agree to extend the periods established in para-

graphs 7 and 8 of Article 4. If, after the relevant period has elapsed, the con-

sulting parties cannot agree that the consultations have concluded, the Chair-

man of the DSB shall decide, after consultation with the parties, whether to 

extend the relevant period and, if so, for how long. In addition, in examining a 

complaint against a developing country Member, the panel shall accord suffi-

cient time for the developing country Member to prepare and present its argu-

mentation. The provisions of paragraph 1 of Article 20 and paragraph 4 of Ar-

ticle 21 are not affected by any action pursuant to this paragraph.  

11. Where one or more of the parties is a developing country Member, the panel's 

report shall explicitly indicate the form in which account has been taken of 

relevant provisions on differential and more-favourable treatment for develop-

ing country Members that form part of the covered agreements which have 
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been raised by the developing country Member in the course of the dispute 

settlement procedures.  

12. The panel may suspend its work at any time at the request of the complaining 

party for a period not to exceed 12 months. In the event of such a suspension, 

the time-frames set out in paragraphs 8 and 9 of this Article, paragraph 1 of 

Article 20, and paragraph 4 of Article 21 shall be extended by the amount of 

time that the work was suspended. If the work of the panel has been suspended 

for more than 12 months, the authority for establishment of the panel shall 

lapse.  

 

Article 13 

Right to Seek Information 

 

1. Each panel shall have the right to seek information and technical advice from 

any individual or body which it deems appropriate. However, before a panel 

seeks such information or advice from any individual or body within the juris-

diction of a Member it shall inform the authorities of that Member. A Member 

should respond promptly and fully to any request by a panel for such infor-

mation as the panel considers necessary and appropriate. Confidential infor-

mation which is provided shall not be revealed without formal authorization 

from the individual, body, or authorities of the Member providing the infor-

mation.  

2. Panels may seek information from any relevant source and may consult experts 

to obtain their opinion on certain aspects of the matter. With respect to a factual 

issue concerning a scientific or other technical matter raised by a party to a 

dispute, a panel may request an advisory report in writing from an expert re-

view group. Rules for the establishment of such a group and its procedures are 

set forth in Appendix 4.  

 

Article 14 

Confidentiality 

 

1. Panel deliberations shall be confidential.  

2. The reports of panels shall be drafted without the presence of the parties to the 

dispute in the light of the information provided and the statements made.  

3. Opinions expressed in the panel report by individual panelists shall be anony-

mous.  
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Article 15 

Interim Review Stage 

 

1. Following the consideration of rebuttal submissions and oral arguments, the 

panel shall issue the descriptive (factual and argument) sections of its draft re-

port to the parties to the dispute. Within a period of time set by the panel, the 

parties shall submit their comments in writing.  

2. Following the expiration of the set period of time for receipt of comments from 

the parties to the dispute, the panel shall issue an interim report to the parties, 

including both the descriptive sections and the panel's findings and conclu-

sions. Within a period of time set by the panel, a party may submit a written 

request for the panel to review precise aspects of the interim report prior to 

circulation of the final report to the Members. At the request of a party, the 

panel shall hold a further meeting with the parties on the issues identified in 

the written comments. If no comments are received from any party within the 

comment period, the interim report shall be considered the final panel report 

and circulated promptly to the Members.  

3. The findings of the final panel report shall include a discussion of the argu-

ments made at the interim review stage. The interim review stage shall be con-

ducted within the time-period set out in paragraph 8 of Article 12.  

 

Article 16 

Adoption of Panel Reports 

 

1. In order to provide sufficient time for the Members to consider panel reports, 

the reports shall not be considered for adoption by the DSB until 20 days after 

the date they have been circulated to the Members.  

2. Members having objections to a panel report shall give written reasons to ex-

plain their objections for circulation at least 10 days prior to the DSB meeting 

at which the panel report will be considered.  

3. The parties to a dispute shall have the right to participate fully in the consider-

ation of the panel report by the DSB, and their views shall be fully recorded.  

4. Within 60 days after the date of circulation of a panel report to the Members, 

the report shall be adopted at a DSB meeting7 unless a party to the dispute for-

mally notifies the DSB of its decision to appeal or the DSB decides by consen-

sus not to adopt the report. If a party has notified its decision to appeal, the 

report by the panel shall not be considered for adoption by the DSB until after 

completion of the appeal. This adoption procedure is without prejudice to the 

right of Members to express their views on a panel report. 

 
7  If a meeting of the DSB is not scheduled within this period at a time that enables the 

requirements of paragraphs 1 and 4 of Article 16 to be met, a meeting of the DSB shall 

be held for this purpose. 
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Article 17 

Appellate Review Standing Appellate Body 

 

1. A standing Appellate Body shall be established by the DSB. The Appellate 

Body shall hear appeals from panel cases. It shall be composed of seven per-

sons, three of whom shall serve on any one case. Persons serving on the Ap-

pellate Body shall serve in rotation. Such rotation shall be determined in the 

working procedures of the Appellate Body.  

2. The DSB shall appoint persons to serve on the Appellate Body for a four-year 

term, and each person may be reappointed once. However, the terms of three 

of the seven persons appointed immediately after the entry into force of the 

WTO Agreement shall expire at the end of two years, to be determined by lot. 

Vacancies shall be filled as they arise. A person appointed to replace a person 

whose term of office has not expired shall hold office for the remainder of the 

predecessor's term.  

3. The Appellate Body shall comprise persons of recognized authority, with 

demonstrated expertise in law, international trade and the subject matter of the 

covered agreements generally. They shall be unaffiliated with any government. 

The Appellate Body membership shall be broadly representative of member-

ship in the WTO. All persons serving on the Appellate Body shall be available 

at all times and on short notice, and shall stay abreast of dispute settlement 

activities and other relevant activities of the WTO. They shall not participate 

in the consideration of any disputes that would create a direct or indirect con-

flict of interest.  

4. Only parties to the dispute, not third parties, may appeal a panel report. Third 

parties which have notified the DSB of a substantial interest in the matter pur-

suant to paragraph 2 of Article 10 may make written submissions to, and be 

given an opportunity to be heard by, the Appellate Body.  

5. As a general rule, the proceedings shall not exceed 60 days from the date a 

party to the dispute formally notifies its decision to appeal to the date the Ap-

pellate Body circulates its report. In fixing its timetable the Appellate Body 

shall take into account the provisions of paragraph 9 of Article 4, if relevant. 

When the Appellate Body considers that it cannot provide its report within 60 

days, it shall inform the DSB in writing of the reasons for the delay together 

with an estimate of the period within which it will submit its report. In no case 

shall the proceedings exceed 90 days.  

6. An appeal shall be limited to issues of law covered in the panel report and legal 

interpretations developed by the panel.  

7. The Appellate Body shall be provided with appropriate administrative and le-

gal support as it requires.  

8. The expenses of persons serving on the Appellate Body, including travel and 

subsistence allowance, shall be met from the WTO budget in accordance with 
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criteria to be adopted by the General Council, based on recommendations of 

the Committee on Budget, Finance and Administration.  

 

Procedures for Appellate Review  

 

9. Working procedures shall be drawn up by the Appellate Body in consultation 

with the Chairman of the DSB and the Director-General, and communicated to 

the Members for their information. 

10. The proceedings of the Appellate Body shall be confidential. The reports of the 

Appellate Body shall be drafted without the presence of the parties to the dis-

pute and in the light of the information provided and the statements made.  

11. Opinions expressed in the Appellate Body report by individuals serving on the 

Appellate Body shall be anonymous.  

12. The Appellate Body shall address each of the issues raised in accordance with 

paragraph 6 during the appellate proceeding.  

13. The Appellate Body may uphold, modify or reverse the legal findings and con-

clusions of the panel.  

 

Adoption of Appellate Body Reports  

 

14. An Appellate Body report shall be adopted by the DSB and unconditionally 

accepted by the parties to the dispute unless the DSB decides by consensus not 

to adopt the Appellate Body report within 30 days following its circulation to 

the Members.8 This adoption procedure is without prejudice to the right of 

Members to express their views on an Appellate Body report.  

 

Article 18 

Communications with the Panel or Appellate Body 

 

1. There shall be no ex parte communications with the panel or Appellate Body 

concerning matters under consideration by the panel or Appellate Body.  

2. Written submissions to the panel or the Appellate Body shall be treated as con-

fidential, but shall be made available to the parties to the dispute. Nothing in 

this Understanding shall preclude a party to a dispute from disclosing state-

ments of its own positions to the public. Members shall treat as confidential 

information submitted by another Member to the panel or the Appellate Body 

which that Member has designated as confidential. A party to a dispute shall 

also, upon request of a Member, provide a non-confidential summary of the 

information contained in its written submissions that could be disclosed to the 

public.  

 
8  If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB 

shall be held for this purpose. 
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Article 19 

Panel and Appellate Body Recommendations 

 

1. Where a panel or the Appellate Body concludes that a measure is inconsistent 

with a covered agreement, it shall recommend that the Member concerned9 

bring the measure into conformity with that agreement.10 In addition to its rec-

ommendations, the panel or Appellate Body may suggest ways in which the 

Member concerned could implement the recommendations.  

2. In accordance with paragraph 2 of Article 3, in their findings and recommen-

dations, the panel and Appellate Body cannot add to or diminish the rights and 

obligations provided in the covered agreements.  

 

Article 20 

Time-frame for DSB Decisions 

 

Unless otherwise agreed to by the parties to the dispute, the period from the date of 

establishment of the panel by the DSB until the date the DSB considers the panel or 

appellate report for adoption shall as a general rule not exceed nine months where 

the panel report is not appealed or 12 months where the report is appealed. Where 

either the panel or the Appellate Body has acted, pursuant to paragraph 9 of Article 

12 or paragraph 5 of Article 17, to extend the time for providing its report, the addi-

tional time taken shall be added to the above periods.  

 

Article 21 

Surveillance of Implementation of Recommendations and Rulings 

 

1. Prompt compliance with recommendations or rulings of the DSB is essential 

in order to ensure effective resolution of disputes to the benefit of all Members.  

2. Particular attention should be paid to matters affecting the interests of develop-

ing country Members with respect to measures which have been subject to dis-

pute settlement.  

3. At a DSB meeting held within 30 days11 after the date of adoption of the panel 

or Appellate Body report, the Member concerned shall inform the DSB of its 

intentions in respect of implementation of the recommendations and rulings of 

 
9  The "Member concerned" is the party to the dispute to which the panel or Appellate 

Body recommendations are directed. 
10  With respect to recommendations in cases not involving a violation of GATT 1994 or 

any other covered agreement, see Article 26.  
11  If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB 

shall be held for this purpose. 
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the DSB. If it is impracticable to comply immediately with the recommenda-

tions and rulings, the Member concerned shall have a reasonable period of time 

in which to do so. The reasonable period of time shall be:  

(a) the period of time proposed by the Member concerned, provided that such 

period is approved by the DSB; or, in the absence of such approval,  

(b) a period of time mutually agreed by the parties to the dispute within 45 

days after the date of adoption of the recommendations and rulings; or, in 

the absence of such agreement, 

(c) a period of time determined through binding arbitration within 90 days 

after the date of adoption of the recommendations and rulings.12 In such 

arbitration, a guideline for the arbitrator13 should be that the reasonable 

period of time to implement panel or Appellate Body recommendations 

should not exceed 15 months from the date of adoption of a panel or Ap-

pellate Body report. However, that time may be shorter or longer, depend-

ing upon the particular circumstances.  

4. Except where the panel or the Appellate Body has extended, pursuant to para-

graph 9 of Article 12 or paragraph 5 of Article 17, the time of providing its 

report, the period from the date of establishment of the panel by the DSB until 

the date of determination of the reasonable period of time shall not exceed 15 

months unless the parties to the dispute agree otherwise. Where either the panel 

or the Appellate Body has acted to extend the time of providing its report, the 

additional time taken shall be added to the 15-month period; provided that un-

less the parties to the dispute agree that there are exceptional circumstances, 

the total time shall not exceed 18 months.  

5. Where there is disagreement as to the existence or consistency with a covered 

agreement of measures taken to comply with the recommendations and rulings 

such dispute shall be decided through recourse to these dispute settlement pro-

cedures, including wherever possible resort to the original panel. The panel 

shall circulate its report within 90 days after the date of referral of the matter 

to it. When the panel considers that it cannot provide its report within this time 

frame, it shall inform the DSB in writing of the reasons for the delay together 

with an estimate of the period within which it will submit its report.  

6. The DSB shall keep under surveillance the implementation of adopted recom-

mendations or rulings. The issue of implementation of the recommendations or 

rulings may be raised at the DSB by any Member at any time following their 

 
12  If the parties cannot agree on an arbitrator within ten days after referring the matter to 

arbitration, the arbitrator shall be appointed by the Director-General within ten days, 

after consulting the parties. 
13  The expression "arbitrator" shall be interpreted as referring either to an individual or a 

group. 
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adoption. Unless the DSB decides otherwise, the issue of implementation of 

the recommendations or rulings shall be placed on the agenda of the DSB meet-

ing after six months following the date of establishment of the reasonable pe-

riod of time pursuant to paragraph 3 and shall remain on the DSB's agenda until 

the issue is resolved. At least 10 days prior to each such DSB meeting, the 

Member concerned shall provide the DSB with a status report in writing of its 

progress in the implementation of the recommendations or rulings.  

7. If the matter is one which has been raised by a developing country Member, 

the DSB shall consider what further action it might take which would be ap-

propriate to the circumstances.  

8. If the case is one brought by a developing country Member, in considering what 

appropriate action might be taken, the DSB shall take into account not only the 

trade coverage of measures complained of, but also their impact on the econ-

omy of developing country Members concerned.  

 

Article 22 

Compensation and the Suspension of Concessions 

 

1. Compensation and the suspension of concessions or other obligations are tem-

porary measures available in the event that the recommendations and rulings 

are not implemented within a reasonable period of time. However, neither com-

pensation nor the suspension of concessions or other obligations is preferred to 

full implementation of a recommendation to bring a measure into conformity 

with the covered agreements. Compensation is voluntary and, if granted, shall 

be consistent with the covered agreements.  

2. If the Member concerned fails to bring the measure found to be inconsistent 

with a covered agreement into compliance therewith or otherwise comply with 

the recommendations and rulings within the reasonable period of time deter-

mined pursuant to paragraph 3 of Article 21, such Member shall, if so re-

quested, and no later than the expiry of the reasonable period of time, enter into 

negotiations with any party having invoked the dispute settlement procedures, 

with a view to developing mutually acceptable compensation. If no satisfactory 

compensation has been agreed within 20 days after the date of expiry of the 

reasonable period of time, any party having invoked the dispute settlement pro-

cedures may request authorization from the DSB to suspend the application to 

the Member concerned of concessions or other obligations under the covered 

agreements. 

3. In considering what concessions or other obligations to suspend, the complain-

ing party shall apply the following principles and procedures:  

(a) the general principle is that the complaining party should first seek to sus-

pend concessions or other obligations with respect to the same sector(s) 
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as that in which the panel or Appellate Body has found a violation or other 

nullification or impairment;  

(b) if that party considers that it is not practicable or effective to suspend con-

cessions or other obligations with respect to the same sector(s), it may 

seek to suspend concessions or other obligations in other sectors under 

the same agreement;  

(c) if that party considers that it is not practicable or effective to suspend con-

cessions or other obligations with respect to other sectors under the same 

agreement, and that the circumstances are serious enough, it may seek to 

suspend concessions or other obligations under another covered agree-

ment;  

(d) in applying the above principles, that party shall take into account:  

i. the trade in the sector or under the agreement under which the 

panel or Appellate Body has found a violation or other nullifica-

tion or impairment, and the importance of such trade to that party;  

ii.  the broader economic elements related to the nullification or im-

pairment and the broader economic consequences of the suspen-

sion of concessions or other obligations;  

(f) if that party decides to request authorization to suspend concessions or 

other obligations pursuant to subparagraphs (b) or (c), it shall state the 

reasons therefor in its request. At the same time as the request is for-

warded to the DSB, it also shall be forwarded to the relevant Councils and 

also, in the case of a request pursuant to subparagraph (b), the relevant 

sectoral bodies;  

(g) for purposes of this paragraph, "sector" means:  

i. with respect to goods, all goods;  

ii. with respect to services, a principal sector as identified in the cur-

rent "Services Sectoral Classification List" which identifies such 

sectors;14 

iii. with respect to trade-related intellectual property rights, each of 

the categories of intellectual property rights covered in Section 1, 

or Section 2, or Section 3, or Section 4, or Section 5, or Section 6, 

or Section 7 of Part II, or the obligations under Part III, or Part IV 

of the Agreement on TRIPS;  

(h) for purposes of this paragraph, "agreement" means:  

 
14  The list in document MTN.GNS/W/120 identifies eleven sectors. 
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i. with respect to goods, the agreements listed in Annex 1A of the 

WTO Agreement, taken as a whole as well as the Plurilateral 

Trade Agreements in so far as the relevant parties to the dispute 

are parties to these agreements;  

ii. with respect to services, the GATS;  

iii. with respect to intellectual property rights, the Agreement on 

TRIPS.  

4. The level of the suspension of concessions or other obligations authorized by 

the DSB shall be equivalent to the level of the nullification or impairment.  

5. The DSB shall not authorize suspension of concessions or other obligations if 

a covered agreement prohibits such suspension.  

6. When the situation described in paragraph 2 occurs, the DSB, upon request, 

shall grant authorization to suspend concessions or other obligations within 30 

days of the expiry of the reasonable period of time unless the DSB decides by 

consensus to reject the request. However, if the Member concerned objects to 

the level of suspension proposed, or claims that the principles and procedures 

set forth in paragraph 3 have not been followed where a complaining party has 

requested authorization to suspend concessions or other obligations pursuant 

to paragraph 3(b) or (c), the matter shall be referred to arbitration. Such arbi-

tration shall be carried out by the original panel, if members are available, or 

by an arbitrator15 appointed by the Director-General and shall be completed 

within 60 days after the date of expiry of the reasonable period of time. Con-

cessions or other obligations shall not be suspended during the course of the 

arbitration.  

7. The arbitrator16 acting pursuant to paragraph 6 shall not examine the nature of 

the concessions or other obligations to be suspended but shall determine 

whether the level of such suspension is equivalent to the level of nullification 

or impairment. The arbitrator may also determine if the proposed suspension 

of concessions or other obligations is allowed under the covered agreement. 

However, if the matter referred to arbitration includes a claim that the princi-

ples and procedures set forth in paragraph 3 have not been followed, the arbi-

trator shall examine that claim. In the event the arbitrator determines that those 

principles and procedures have not been followed, the complaining party shall 

apply them consistent with paragraph 3. The parties shall accept the arbitrator's 

decision as final and the parties concerned shall not seek a second arbitration. 

The DSB shall be informed promptly of the decision of the arbitrator and shall 

upon request, grant authorization to suspend concessions or other obligations 

 
15  The expression"arbitrator" shall be interpreted as referring either to an individual or a 

group. 
16  The expression "arbitrator" shall be interpreted as referring either to an individual or a 

group or to the members of the original panel when serving in the capacity of arbitrator. 
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where the request is consistent with the decision of the arbitrator, unless the 

DSB decides by consensus to reject the request.  

8. The suspension of concessions or other obligations shall be temporary and shall 

only be applied until such time as the measure found to be inconsistent with a 

covered agreement has been removed, or the Member that must implement rec-

ommendations or rulings provides a solution to the nullification or impairment 

of benefits, or a mutually satisfactory solution is reached. In accordance with 

paragraph 6 of Article 21, the DSB shall continue to keep under surveillance 

the implementation of adopted recommendations or rulings, including those 

cases where compensation has been provided or concessions or other obliga-

tions have been suspended but the recommendations to bring a measure into 

conformity with the covered agreements have not been implemented.  

9. The dispute settlement provisions of the covered agreements may be invoked 

in respect of measures affecting their observance taken by regional or local 

governments or authorities within the territory of a Member. When the DSB 

has ruled that a provision of a covered agreement has not been observed, the 

responsible Member shall take such reasonable measures as may be available 

to it to ensure its observance. The provisions of the covered agreements and 

this Understanding relating to compensation and suspension of concessions or 

other obligations apply in cases where it has not been possible to secure such 

observance.17  

 

Article 23 

Strengthening of the Multilateral System 

 

1. When Members seek the redress of a violation of obligations or other nullifi-

cation or impairment of benefits under the covered agreements or an impedi-

ment to the attainment of any objective of the covered agreements, they shall 

have recourse to, and abide by, the rules and procedures of this Understanding.  

2. In such cases, Members shall: 

(a) not make a determination to the effect that a violation has occurred, that 

benefits have been nullified or impaired or that the attainment of any ob-

jective of the covered agreements has been impeded, except through re-

course to dispute settlement in accordance with the rules and procedures 

of this Understanding, and shall make any such determination consistent 

with the findings contained in the panel or Appellate Body report adopted 

by the DSB or an arbitration award rendered under this Understanding;  

 
17  Where the provisions of any covered agreement concerning measures taken by regional 

or local governments or authorities within the territory of a Member contain provisions 

different from the provisions of this paragraph, the provisions of such covered agree-

ment shall prevail. 
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(b) follow the procedures set forth in Article 21 to determine the reasonable 

period of time for the Member concerned to implement the recommenda-

tions and rulings; and  

(c) follow the procedures set forth in Article 22 to determine the level of sus-

pension of concessions or other obligations and obtain DSB authorization 

in accordance with those procedures before suspending concessions or 

other obligations under the covered agreements in response to the failure 

of the Member concerned to implement the recommendations and rulings 

within that reasonable period of time.  

 

 

 

Article 24 

Special Procedures Involving Least-Developed Country Members 

 

1. At all stages of the determination of the causes of a dispute and of dispute set-

tlement procedures involving a least-developed country Member, particular 

consideration shall be given to the special situation of least-developed country 

Members. In this regard, Members shall exercise due restraint in raising matters 

under these procedures involving a least-developed country Member. If nulli-

fication or impairment is found to result from a measure taken by a least-de-

veloped country Member, complaining parties shall exercise due restraint in 

asking for compensation or seeking authorization to suspend the application of 

concessions or other obligations pursuant to these procedures.  

2. In dispute settlement cases involving a least-developed country Member, 

where a satisfactory solution has not been found in the course of consultations 

the Director-General or the Chairman of the DSB shall, upon request by a least-

developed country Member offer their good offices, conciliation and mediation 

with a view to assisting the parties to settle the dispute, before a request for a 

panel is made. The Director-General or the Chairman of the DSB, in providing 

the above assistance, may consult any source which either deems appropriate.  

 

Article 25 

Arbitration 

 

1. Expeditious arbitration within the WTO as an alternative means of dispute set-

tlement can facilitate the solution of certain disputes that concern issues that 

are clearly defined by both parties.  

2. Except as otherwise provided in this Understanding, resort to arbitration shall 

be subject to mutual agreement of the parties which shall agree on the proce-

dures to be followed. Agreements to resort to arbitration shall be notified to all 
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Members sufficiently in advance of the actual commencement of the arbitration 

process.  

3. Other Members may become party to an arbitration proceeding only upon the 

agreement of the parties which have agreed to have recourse to arbitration. The 

parties to the proceeding shall agree to abide by the arbitration award. Arbitra-

tion awards shall be notified to the DSB and the Council or Committee of any 

relevant agreement where any Member may raise any point relating thereto.  

4. Articles 21 and 22 of this Understanding shall apply mutatis mutandis to arbi-

tration awards.  

 

Article 26 

 

1. Non-Violation Complaints of the Type Described in Paragraph 1(b) of Article 

XXIII of GATT 1994  

Where the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are 

applicable to a covered agreement, a panel or the Appellate Body may only 

make rulings and recommendations where a party to the dispute considers that 

any benefit accruing to it directly or indirectly under the relevant covered 

agreement is being nullified or impaired or the attainment of any objective of 

that Agreement is being impeded as a result of the application by a Member of 

any measure, whether or not it conflicts with the provisions of that Agreement. 

Where and to the extent that such party considers and a panel or the Appellate 

Body determines that a case concerns a measure that does not conflict with the 

provisions of a covered agreement to which the provisions of paragraph 1(b) 

of Article XXIII of GATT 1994 are applicable, the procedures in this Under-

standing shall apply, subject to the following:  

(a) the complaining party shall present a detailed justification in support of 

any complaint relating to a measure which does not conflict with the rel-

evant covered agreement;  

(b) where a measure has been found to nullify or impair benefits under, or 

impede the attainment of objectives, of the relevant covered agreement 

without violation thereof, there is no obligation to withdraw the measure. 

However, in such cases, the panel or the Appellate Body shall recommend 

that the Member concerned make a mutually satisfactory adjustment;  

(c) notwithstanding the provisions of Article 21, the arbitration provided for 

in paragraph 3 of Article 21, upon request of either party, may include a 

determination of the level of benefits which have been nullified or im-

paired, and may also suggest ways and means of reaching a mutually sat-

isfactory adjustment; such suggestions shall not be binding upon the par-

ties to the dispute;  
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(d) notwithstanding the provisions of paragraph 1 of Article 22, compensa-

tion may be part of a mutually satisfactory adjustment as final settlement 

of the dispute.  

2. Complaints of the Type Described in Paragraph 1(c) of Article XXIII of GATT 

1994  

Where the provisions of paragraph 1(c) of Article XXIII of GATT 1994 are 

applicable to a covered agreement, a panel may only make rulings and recom-

mendations where a party considers that any benefit accruing to it directly or 

indirectly under the relevant covered agreement is being nullified or impaired 

or the attainment of any objective of that Agreement is being impeded as a 

result of the existence of any situation other than those to which the provisions 

of paragraphs 1(a) and 1(b) of Article XXIII of GATT 1994 are applicable. 

Where and to the extent that such party considers and a panel determines that 

the matter is covered by this paragraph, the procedures of this Understanding 

shall apply only up to and including the point in the proceedings where the 

panel report has been circulated to the Members. The dispute settlement rules 

and procedures contained in the Decision of 12 April 1989 (BISD 36S/61-67) 

shall apply to consideration for adoption, and surveillance and implementation 

of recommendations and rulings. The following shall also apply:  

(a) the complaining party shall present a detailed justification in support of 

any argument made with respect to issues covered under this paragraph;  

(b) in cases involving matters covered by this paragraph, if a panel finds that 

cases also involve dispute settlement matters other than those covered by 

this paragraph, the panel shall circulate a report to the DSB addressing 

any such matters and a separate report on matters falling under this para-

graph.  

 

Article 27 

Responsibilities of the Secretariat 

 

1. The Secretariat shall have the responsibility of assisting panels, especially on 

the legal, historical and procedural aspects of the matters dealt with, and of 

providing secretarial and technical support.  

2. While the Secretariat assists Members in respect of dispute settlement at their 

request, there may also be a need to provide additional legal advice and assis-

tance in respect of dispute settlement to developing country Members. To this 

end, the Secretariat shall make available a qualified legal expert from the WTO 

technical cooperation services to any developing country Member which so 

requests. This expert shall assist the developing country Member in a manner 

ensuring the continued impartiality of the Secretariat.  
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3. The Secretariat shall conduct special training courses for interested Members 

concerning these dispute settlement procedures and practices so as to enable 

Members' experts to be better informed in this regard.  

 

APPENDIX 1 

AGREEMENTS COVERED BY THE UNDERSTANDING 

 

(A)  Agreement Establishing the World Trade Organization  

(B) Multilateral Trade Agreements  

Annex 1A:  Multilateral Agreements on Trade in Goods  

Annex 1B:  General Agreement on Trade in Services  

Annex 1C:  Agreement on Trade-Related Aspects of Intellectual Property 

Rights  

Annex 2:  Understanding on Rules and Procedures Governing the Settlement 

of Disputes  

(C)  Plurilateral Trade Agreements  

Annex 4:  Agreement on Trade in Civil Aircraft  

       Agreement on Government Procurement  

                      International Dairy Agreement 

                      International Bovine Meat Agreement  

 

The applicability of this Understanding to the Plurilateral Trade Agreements shall 

be subject to the adoption of a decision by the parties to each agreement setting out 

the terms for the application of the Understanding to the individual agreement, in-

cluding any special or additional rules or procedures for inclusion in Appendix 2, as 

notified to the DSB.  

 

APPENDIX 2 

SPECIAL OR ADDITIONAL RULES AND PROCEDURES CONTAINED 

IN THE COVERED AGREEMENTS 

 

Agreement        Rules and Procedures  

 

Agreement on the Application of Sanitary  

and Phytosanitary Measures   11.2  

 

Agreement on Textiles and Clothing  2.14, 2.21, 4.4, 5.2,  

5.4, 5.6, 6.9, 6.10,  

6.11, 8.1 through 8.12 

 

Agreement on Technical Barriers to Trade   14.2 through 14.4,  

Annex 2  
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Agreement on Implementation of Article VI  

of GATT 1994     17.4 through 17.7  

 

Agreement on Implementation of Article VII  

 of GATT 1994    19.3 through 19.5,  

  Annex II.2(f), 3, 9, 21  

 

Agreement on Subsidies and Countervailing  

 Measures   4.2 through 4.12, 6.6,  

  7.2 through 7.10, 8.5, 

  footnote 35, 24.4, 27.7,  

  Annex V  

 

General Agreement on Trade in Services   XXII:3, XXIII:3  

Annex on Financial Services   4  

Annex on Air Transport Services   4 

 

Decision on Certain Dispute Settlement Procedures 

 for the GATS     1 through 5  

 

The list of rules and procedures in this Appendix includes provisions where only a 

part of the provision may be relevant in this context.  

 

Any special or additional rules or procedures in the Plurilateral Trade Agreements 

as determined by the competent bodies of each agreement and as notified to the DSB.  

 

APPENDIX 3 

WORKING PROCEDURES 

 

1. l. In its proceedings the panel shall follow the relevant provisions of this Un-

derstanding. In addition, the following working procedures shall apply.  

2. The panel shall meet in closed session. The parties to the dispute, and interested 

parties, shall be present at the meetings only when invited by the panel to ap-

pear before it.  

3. The deliberations of the panel and the documents submitted to it shall be kept 

confidential. Nothing in this Understanding shall preclude a party to a dispute 

from disclosing statements of its own positions to the public. Members shall 

treat as confidential information submitted by another Member to the panel 

which that Member has designated as confidential. Where a party to a dispute 

submits a confidential version of its written submissions to the panel, it shall 

also, upon request of a Member, provide a non-confidential summary of the 

information contained in its submissions that could be disclosed to the public.  
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4. Before the first substantive meeting of the panel with the parties, the parties to 

the dispute shall transmit to the panel written submissions in which they present 

the facts of the case and their arguments.  

5. At its first substantive meeting with the parties, the panel shall ask the party 

which has brought the complaint to present its case. Subsequently, and still at 

the same meeting, the party against which the complaint has been brought shall 

be asked to present its point of view.  

6. All third parties which have notified their interest in the dispute to the DSB 

shall be invited in writing to present their views during a session of the first 

substantive meeting of the panel set aside for that purpose. All such third par-

ties may be present during the entirety of this session.  

7. Formal rebuttals shall be made at a second substantive meeting of the panel. 

The party complained against shall have the right to take the floor first to be 

followed by the complaining party. The parties shall submit, prior to that meet-

ing, written rebuttals to the panel.  

8. The panel may at any time put questions to the parties and ask them for expla-

nations either in the course of a meeting with the parties or in writing.  

9. The parties to the dispute and any third party invited to present its views in 

accordance with Article 10 shall make available to the panel a written version 

of their oral statements.  

10. In the interest of full transparency, the presentations, rebuttals and statements 

referred to in paragraphs 5 to 9 shall be made in the presence of the parties. 

Moreover, each party's written submissions, including any comments on the 

descriptive part of the report and responses to questions put by the panel, shall 

be made available to the other party or parties.  

11. Any additional procedures specific to the panel.  

12. Proposed timetable for panel work:  

(a) Receipt of first written submissions of the parties:  

(1) complaining Party:                                   3-6 weeks  

(2) Party complained against:                                                2-3 weeks  

(b) Date, time and place of first substantive  

   meeting with the parties; third party session:                                1-2 weeks  

(c) Receipt of written rebuttals of the parties:                                  2-3 weeks  

(d) Date, time and place of second substantive  

   meeting with the parties:                                   1-2 weeks  

(e) Issuance of descriptive part of the report to  

   the parties:                                     2-4 weeks  

(f) Receipt of comments by the parties on the  

   descriptive part of the report:                                      2 weeks  

(g) Issuance of the interim report, including the  

   findings and conclusions, to the parties:                                  2-4 weeks  

(h) Deadline for party to request review 

     of part(s) of report:                                         1 week  
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(i) Period of review by panel, including  

   possible additional meeting with parties:                                    2 weeks  

(j) Issuance of final report to parties to dispute:                       2 weeks  

(k) Circulation of the final report to the Members:                       3 weeks  

 

The above calendar may be changed in the light of unforeseen developments. 

Additional meetings with the parties shall be scheduled if required.  

 

APPENDIX 4 

EXPERT REVIEW GROUPS 

 

The following rules and procedures shall apply to expert review groups established 

in accordance with the provisions of paragraph 2 of Article 13.  

1. Expert review groups are under the panel's authority. Their terms of ref-

erence and detailed working procedures shall be decided by the panel, and 

they shall report to the panel.  

2. Participation in expert review groups shall be restricted to persons of pro-

fessional standing and experience in the field in question.  

3. Citizens of parties to the dispute shall not serve on an expert review group 

without the joint agreement of the parties to the dispute, except in excep-

tional circumstances when the panel considers that the need for special-

ized scientific expertise cannot be fulfilled otherwise. Government offi-

cials of parties to the dispute shall not serve on an expert review group. 

Members of expert review groups shall serve in their individual capacities 

and not as government representatives, nor as representatives of any or-

ganization. Governments or organizations shall therefore not give them 

instructions with regard to matters before an expert review group. 

4. Expert review groups may consult and seek information and technical ad-

vice from any source they deem appropriate. Before an expert review 

group seeks such information or advice from a source within the jurisdic-

tion of a Member, it shall inform the government of that Member. Any 

Member shall respond promptly and fully to any request by an expert re-

view group for such information as the expert review group considers 

necessary and appropriate.  

5. The parties to a dispute shall have access to all relevant information pro-

vided to an expert review group, unless it is of a confidential nature. Con-

fidential information provided to the expert review group shall not be re-

leased without formal authorization from the government, organization or 

person providing the information. Where such information is requested 

from the expert review group but release of such information by the expert 

review group is not authorized, a non-confidential summary of the infor-

mation will be provided by the government, organization or person sup-

plying the information.  
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6. The expert review group shall submit a draft report to the parties to the 

dispute with a view to obtaining their comments, and taking them into 

account, as appropriate, in the final report, which shall also be issued to 

the parties to the dispute when it is submitted to the panel. The final report 

of the expert review group shall be advisory only.  
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Comprehensive Economic and Trade Agreement 

(CETA) (Table of Contents) 
 
PREAMBLE 

 

CHAPTER ONE – GENERAL DEFINITIONS AND INITIAL PROVISIONS 

 

SECTION A - General definitions 

• ARTICLE 1.1 - Definitions of general application 

• ARTICLE 1.2 - Party-specific definitions 

• ARTICLE 1.3 - Geographical scope of application 

 

SECTION B - Initial provisions 

• ARTICLE 1.4 - Establishment of a free trade area 

• ARTICLE 1.5 - Relation to the WTO Agreement and other agreements 

• ARTICLE 1.6 - Reference to other agreements 

• ARTICLE 1.7 - Reference to laws 

• ARTICLE 1.8 - Extent of obligations 

• ARTICLE 1.9 - Rights and obligations relating to water 

• ARTICLE 1.10 - Persons exercising delegated governmental authority 

 

CHAPTER TWO – NATIONAL TREATMENT AND MARKET ACCESS 

FOR GOODS 

• ARTICLE 2.1 - Objective 

• ARTICLE 2.2 - Scope 

• ARTICLE 2.3 - National treatment 

• ARTICLE 2.4 - Reduction and elimination of customs duties on im-

ports 

• ARTICLE 2.5 - Restriction on duty drawback, duty deferral and duty 

suspension programs 

• ARTICLE 2.6 - Duties, taxes or other fees and charges on exports 

• ARTICLE 2.7 - Standstill 

• ARTICLE 2.8 - Temporary suspension of preferential tariff treatment 

• ARTICLE 2.9 - Fees and other charges 

• ARTICLE 2.10 - Goods re-entered after repair or alteration 

• ARTICLE 2.11 - Import and export restrictions 

• ARTICLE 2.12 - Other provisions related to trade in goods 

• ARTICLE 2.13 - Committee on trade in goods 
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CHAPTER THREE – TRADE REMEDIES 

 

SECTION A - Anti-dumping and countervailing measures 

• ARTICLE 3.1 - General provisions concerning anti-dumping and 

countervailing measures 

• ARTICLE 3.2 - Transparency 

• ARTICLE 3.3 - Consideration of public interest and lesser duty 

 

SECTION B - Global safeguard measures 

• ARTICLE 3.4 - General provisions concerning global safeguard 

measures 

• ARTICLE 3.5 - Transparency 

• ARTICLE 3.6 - Imposition of definitive measures 

 

SECTION C - General provisions 

• ARTICLE 3.7 - Exclusion from dispute settlement 

 

CHAPTER FOUR – TECHNICAL BARRIERS TO TRADE 

• ARTICLE 4.1 - Scope and definitions 

• ARTICLE 4.2 - Incorporation of the TBT Agreement 

• ARTICLE 4.3 - Cooperation 

• ARTICLE 4.4 - Technical regulations 

• ARTICLE 4.5 - Conformity assessment 

• ARTICLE 4.6 - Transparency 

• ARTICLE 4.7 - Management of the Chapter 

 

CHAPTER FIVE – SANITARY AND PHYTOSANITARY MEASURES 

• ARTICLE 5.1 - Definitions 

• ARTICLE 5.2 - Objectives 

• ARTICLE 5.3 - Scope 

• ARTICLE 5.4 - Rights and obligations 

• ARTICLE 5.5 - Adaptation to regional conditions 

• ARTICLE 5.6 - Equivalence 

• ARTICLE 5.7 - Trade conditions 

• ARTICLE 5.8 - Audit and verification 

• ARTICLE 5.9 - Export certification 

• ARTICLE 5.10 - Import checks and fees 

• ARTICLE 5.11 - Notification and information exchange 

• ARTICLE 5.12 - Technical consultations 

• ARTICLE 5.13 - Emergency SPS measures 

• ARTICLE 5.14 - Joint Management Committee for Sanitary and Phy-

tosanitary Measures 
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CHAPTER SIX –  CUSTOMS AND TRADE FACILITATION 

• ARTICLE 6.1 - Objectives and principles 

• ARTICLE 6.2 - Transparency 

• ARTICLE 6.3 - Release of goods 

• ARTICLE 6.4 - Customs valuation 

• ARTICLE 6.5 - Classification of goods 

• ARTICLE 6.6 - Fees and charges 

• ARTICLE 6.7 - Risk management 

• ARTICLE 6.8 - Automation 

• ARTICLE 6.9 - Advance rulings 

• ARTICLE 6.10 - Review and appeal 

• ARTICLE 6.11 - Penalties 

• ARTICLE 6.12 - Confidentiality 

• ARTICLE 6.13 - Cooperation 

• ARTICLE 6.14 - Joint Customs Cooperation Committee 

 

CHAPTER SEVEN – SUBSIDIES 

• ARTICLE 7.1 - Definition of a subsidy 

• ARTICLE 7.2 - Transparency 

• ARTICLE 7.3 - Consultations on subsidies and government support 

• ARTICLE 7.4 - Consultations on subsidies related to agricultural 

• ARTICLE 7.5 - Agriculture export subsidies 

• ARTICLE 7.6 - Confidentiality 

• ARTICLE 7.7 - Exclusion of subsidies and government support 

• ARTICLE 7.8 - Relationship with the WTO Agreement 

• ARTICLE 7.9 - Dispute settlement 

 

CHAPTER EIGHT – INVESTMENT 

 

SECTION A - Definitions and scope 

• ARTICLE 8.1 - Definitions 

• ARTICLE 8.2 - Scope 

• ARTICLE 8.3 - Relation to other chapters 

 

SECTION B - Establishment of investments 

• ARTICLE 8.4 - Market access 

• ARTICLE 8.5 - Performance requirements 

 

SECTION C - Non-discriminatory treatment 

• ARTICLE 8.6 - National treatment 

• ARTICLE 8.7 - Most-favoured-nation treatment 
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• ARTICLE 8.8 - Senior management and boards of directors 

 

SECTION D - Investment protection 

• ARTICLE 8.9 - Investment and regulatory measures 

• ARTICLE 8.10 - Treatment of investors and of covered investments 

• ARTICLE 8.11 - Compensation for losses 

• ARTICLE 8.12 - Expropriation 

• ARTICLE 8.13 - Transfers 

• ARTICLE 8.14 - Subrogation 

 

SECTION E - Reservations and exceptions 

• ARTICLE 8.15 - Reservations and exceptions 

• ARTICLE 8.16 - Denial of benefits 

• ARTICLE 8.17 - Formal requirements 

 

SECTION F - Resolution of investment disputes between investors and states 

• ARTICLE 8.18 - Scope 

• ARTICLE 8.19 - Consultations 

• ARTICLE 8.20 - Mediation 

• ARTICLE 8.21 - Determination of the respondent for disputes 

• ARTICLE 8.22 - Procedural and other requirements for the submission 

of a claim to the Tribunal 

• ARTICLE 8.23 - Submission of a claim to the Tribunal 

• ARTICLE 8.24 - Proceedings under another international agreement 

• ARTICLE 8.25 - Consent to the settlement of the dispute by the Tribu-

nal 

• ARTICLE 8.26 - Third party funding 

• ARTICLE 8.27 - Constitution of the Tribunal 

• ARTICLE 8.28 - Appellate Tribunal 

• ARTICLE 8.29 - Establishment of a multilateral investment tribunal 

and appellate mechanism 

• ARTICLE 8.30 - Ethics 

• ARTICLE 8.31 - Applicable law and interpretation 

• ARTICLE 8.32 - Claims manifestly without legal merit 

• ARTICLE 8.33 - Claims unfounded as a matter of law 

• ARTICLE 8.34 - Interim measures of protection 

• ARTICLE 8.35 - Discontinuance 

• ARTICLE 8.36 - Transparency of proceedings 

• ARTICLE 8.37 - Information sharing 

• ARTICLE 8.38 - Non-disputing Party 

• ARTICLE 8.39 - Final award 
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• ARTICLE 8.40 - Indemnification or other compensation 

• ARTICLE 8.41 - Enforcement of awards 

• ARTICLE 8.42 - Role of the Parties 

• ARTICLE 8.43 - Consolidation 

• ARTICLE 8.44 - Committee on Services and Investment 

• ARTICLE 8.45 - Exclusion 

 

 

CHAPTER NINE – CROSS-BORDER TRADE IN SERVICES 

• ARTICLE 9.1 - Definitions 

• ARTICLE 9.2 - Scope 

• ARTICLE 9.3 - National treatment 

• ARTICLE 9.4 - Formal requirements 

• ARTICLE 9.5 - Most-favoured-nation treatment 

• ARTICLE 9.6 - Market access 

• ARTICLE 9.7 - Reservations 

 

CHAPTER TEN – TEMPORARY ENTRY AND STAY OF NATURAL PER-

SONS FOR BUSINESS PURPOSES 

• ARTICLE 10.1 - Definitions 

• ARTICLE 10.2 - Objectives and scope 

• ARTICLE 10.3 - General obligations 

• ARTICLE 10.4 - Provision of information 

• ARTICLE 10.5 - Contact points 

• ARTICLE 10.6 - Obligations in other chapters 

• ARTICLE 10.7 - Key personnel 

• ARTICLE 10.8 - Contractual services suppliers and independent pro-

fessionals 

• ARTICLE 10.9 - Short-term business visitors 

• ARTICLE 10.10 - Review of commitments 

 

CHAPTER ELEVEN – MUTUAL RECOGNITION OF PROFESSIONAL 

QUALIFICATIONS 

• ARTICLE 11.1 - Definitions 

• ARTICLE 11.2 - Objectives and scope 

• ARTICLE 11.3 - Negotiation of an MRA 

• ARTICLE 11.4 - Recognition 

• ARTICLE 11.5 - Joint Committee on Mutual Recognition of Profes-

sional Qualifications 

• ARTICLE 11.6 - Guidelines for the negotiation and conclusion of 

MRAs 
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• ARTICLE 11.7 - Contact points 

 

CHAPTER TWELVE – DOMESTIC REGULATION 

• ARTICLE 12.1 - Definitions 

• ARTICLE 12.2 - Scope 

• ARTICLE 12.3 - Licensing and qualification requirements and proce-

dures 

 

CHAPTER THIRTEEN – FINANCIAL SERVICES 

• ARTICLE 13.1 - Definitions 

• ARTICLE 13.2 - Scope 

• ARTICLE 13.3 - National treatment 

• ARTICLE 13.4 - Most-favoured-nation treatment 

• ARTICLE 13.5 - Recognition of prudential measures 

• ARTICLE 13.6 - Market access 

• ARTICLE 13.7 - Cross-border supply of financial services 

• ARTICLE 13.8 - Senior management and boards of directors 

• ARTICLE 13.9 - Performance requirements 

• ARTICLE 13.10 - Reservations and exceptions 

• ARTICLE 13.11 - Effective and transparent regulation 

• ARTICLE 13.12 - Self-regulatory organisations 

• ARTICLE 13.13 - Payment and clearing systems 

• ARTICLE 13.14 - New financial services 

• ARTICLE 13.15 - Transfer and processing of information 

• ARTICLE 13.16 - Prudential carve-out 

• ARTICLE 13.17 - Specific exceptions 

• ARTICLE 13.18 - Financial Services Committee 

• ARTICLE 13.19 - Consultations 

• ARTICLE 13.20 - Dispute settlement 

• ARTICLE 13.21 - Investment disputes in financial services 

 

CHAPTER FOURTEEN – INTERNATIONAL MARITIME TRANSPORT 

SERVICES 

• ARTICLE 14.1 - Definitions 

• ARTICLE 14.2 - Scope 

• ARTICLE 14.3 - Obligations 

• ARTICLE 14.4 - Reservations 

 

CHAPTER FIFTEEN – TELECOMMUNICATIONS 

• ARTICLE 15.1 - Definitions 

• ARTICLE 15.2 - Scope 
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• ARTICLE 15.3 - Access to and use of public telecommunications 

transport networks or services 

• ARTICLE 15.4 - Competitive safeguards on major suppliers 

• ARTICLE 15.5 - Access to essential facilities 

• ARTICLE 15.6 - Interconnection 

• ARTICLE 15.7 - Authorisation to supply telecommunications services 

• ARTICLE 15.8 - Universal service 

• ARTICLE 15.9 - Scarce resources 

• ARTICLE 15.10 - Number portability 

• ARTICLE 15.11 - Regulatory authority 

• ARTICLE 15.12 - Resolution of telecommunication disputes 

• ARTICLE 15.13 - Transparency 

• ARTICLE 15.14 - Forbearance 

• ARTICLE 15.15 - Relation to other chapters 

 

CHAPTER SIXTEEN – ELECTRONIC COMMERCE 

• ARTICLE 16.1 - Definitions 

• ARTICLE 16.2 - Objective and scope 

• ARTICLE 16.3 - Customs duties on electronic deliveries 

• ARTICLE 16.4 - Trust and confidence in electronic commerce 

• ARTICLE 16.5 - General provisions 

• ARTICLE 16.6 - Dialogue on electronic commerce 

• ARTICLE 16.7 - Relation to other chapters 

 

CHAPTER SEVENTEEN – COMPETITION POLICY 

• ARTICLE 17.1 - Definitions 

• ARTICLE 17.2 - Competition policy 

• ARTICLE 17.3 - Application of competition policy to enterprises 

• ARTICLE 17.4 - Dispute settlement 

 

CHAPTER EIGHTEEN – STATE ENTERPRISES, MONOPOLIES, AND 

ENTERPRISES GRANTED SPECIAL RIGHTS OR PRIVILEGES 

• ARTICLE 18.1 - Definitions 

• ARTICLE 18.2 - Scope 

• ARTICLE 18.3 - State enterprises, monopolies and enterprises granted 

special rights or privileges 

• ARTICLE 18.4 - Non-discriminatory treatment 

• ARTICLE 18.5 - Commercial considerations 

 

CHAPTER NINETEEN - GOVERNMENT PROCUREMENT 

• ARTICLE 19.1 - Definitions 
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• ARTICLE 19.2 - Scope and coverage 

• ARTICLE 19.3 - Security and general exceptions 

• ARTICLE 19.4 - General principles 

• ARTICLE 19.5 - Information on the procurement system 

• ARTICLE 19.6 - Notices 

• ARTICLE 19.7 - Conditions for participation 

• ARTICLE 19.8 - Qualification of suppliers 

• ARTICLE 19.9 - Technical specifications and tender documentation 

• ARTICLE 19.10 - Time-periods 

• ARTICLE 19.11 - Negotiation 

• ARTICLE 19.12 - Limited tendering 

• ARTICLE 19.13 - Electronic auctions 

• ARTICLE 19.14 - Treatment of tenders and awarding of contracts 

• ARTICLE 19.15 - Transparency of procurement information 

• ARTICLE 19.16 - Disclosure of information 

• ARTICLE 19.17 - Domestic review procedures 

• ARTICLE 19.18 - Modifications and rectifications to coverage 

• ARTICLE 19.19 - Committee on Government Procurement 

 

CHAPTER TWENTY – INTELLECTUAL PROPERTY 

 

SECTION A - General Provisions 

• ARTICLE 20.1 - Objectives 

• ARTICLE 20.2 - Nature and scope of obligations 

• ARTICLE 20.3 - Public health concerns 

• ARTICLE 20.4 - Exhaustion 

• ARTICLE 20.5 - Disclosure of information 

 

SECTION B - Standards Concerning Intellectual Property Rights 

• ARTICLE 20.6 - Definition 

 

Sub-section A - Copyright and related rights 

• ARTICLE 20.7 - Protection granted 

• ARTICLE 20.8 - Broadcasting and communication to the 

public 

• ARTICLE 20.9 - Protection of technological measures 

• ARTICLE 20.10 - Protection of rights management infor-

mation 

• ARTICLE 20.11 - Liability of intermediary service providers 

• ARTICLE 20.12 - Camcording 
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Sub-section B - Trademarks 

• ARTICLE 20.13 - International agreements 

• ARTICLE 20.14 - Registration procedure 

• ARTICLE 20.15 - Exceptions to the rights conferred by a 

trademark 

 

Sub-section C - Geographical Indications 

• ARTICLE 20.16 - Definitions 

• ARTICLE 20.17 - Scope 

• ARTICLE 20.18 - Listed geographical indications 

• ARTICLE 20.19 - Protection for geographical indications 

listed in Annex 20-A 

• ARTICLE 20.20 - Homonymous geographical indications 

• ARTICLE 20.21 - Exceptions 

• ARTICLE 20.22 - Amendments to Annex 20-A 

• ARTICLE 20.23 - Other protection 

 

Sub-section D - Designs 

• ARTICLE 20.24 - International agreements 

• ARTICLE 20.25 - Relationship to copyright 

 

Sub-section E - Patents 

• ARTICLE 20.26 - International agreements 

• ARTICLE 20.27 - Sui generis protection for pharmaceuticals 

• ARTICLE 20.28 - Patent linkage mechanisms relating to 

pharmaceutical products 

 

Sub-section F - Data Protection 

• ARTICLE 20.29 - Protection of undisclosed data related to 

pharmaceutical products 

• ARTICLE 20.30 - Protection of data related to plant protec-

tion products 

 

Sub-section G - Plant Varieties 

• ARTICLE 20.31 - Plant varieties 

 

SECTION C - Enforcement of Intellectual Property Rights 

• ARTICLE 20.32 - General obligations 

• ARTICLE 20.33 - Entitled applicants 

• ARTICLE 20.34 - Evidence 

• ARTICLE 20.35 - Measures for preserving evidence 

• ARTICLE 20.36 - Right of information 
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• ARTICLE 20.37 - Provisional and precautionary measures 

• ARTICLE 20.38 - Other remedies 

• ARTICLE 20.39 - Injunctions 

• ARTICLE 20.40 - Damages 

• ARTICLE 20.41 - Legal costs 

• ARTICLE 20.42 - Presumption of authorship or ownership 

 

SECTION D - Border Measures 

• ARTICLE 20.43 - Scope of border measures 

• ARTICLE 20.44 - Application by the right holder 

• ARTICLE 20.45 - Provision of information from the right holder 

• ARTICLE 20.46 - Security or equivalent assurance 

• ARTICLE 20.47 - Determination as to infringement 

• ARTICLE 20.48 - Remedies 

• ARTICLE 20.49 - Specific cooperation in the area of border measures 

 

SECTION E - Co-operation 

• ARTICLE 20.50 - Co-operation 

 

CHAPTER TWENTY-ONE – REGULATORY COOPERATION 

• ARTICLE 21.1 - Scope 

• ARTICLE 21.2 - Principles 

• ARTICLE 21.3 - Objectives of regulatory cooperation 

• ARTICLE 21.4 - Regulatory cooperation activities 

• ARTICLE 21.5 - Compatibility of regulatory measures 

• ARTICLE 21.6 - The Regulatory Cooperation Forum 

• ARTICLE 21.7 - Further cooperation between the Parties 

• ARTICLE 21.8 - Consultations with private entities 

• ARTICLE 21.9 - Contact points 

 

CHAPTER TWENTY-TWO – TRADE AND SUSTAINABLE DEVELOP-

MENT 

• ARTICLE 22.1 - Context and objectives 

• ARTICLE 22.2 - Transparency 

• ARTICLE 22.3 - Cooperation and promotion of trade supporting sus-

tainable development 

• ARTICLE 22.4 - Institutional mechanisms 

• ARTICLE 22.5 - Civil Society Forum 

 

CHAPTER TWENTY-THREE – TRADE AND LABOUR 

• ARTICLE 23.1 - Context and objectives 
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• ARTICLE 23.2 - Right to regulate and levels of protection 

• ARTICLE 23.3 - Multilateral labour standards and agreements 

• ARTICLE 23.4 - Upholding levels of protection 

• ARTICLE 23.5 - Enforcement procedures, administrative proceedings 

• ARTICLE 23.6 - Public information and awareness 

• ARTICLE 23.7 - Cooperative activities 

• ARTICLE 23.8 - Institutional mechanisms 

• ARTICLE 23.9 - Consultations 

• ARTICLE 23.10 - Panel of Experts 

• ARTICLE 23.11 - Dispute resolution 

 

CHAPTER TWENTY-FOUR – TRADE AND ENVIRONMENT 

• ARTICLE 24.1 - Definition 

• ARTICLE 24.2 - Context and objectives 

• ARTICLE 24.3 - Right to regulate and levels of protection 

• ARTICLE 24.4 - Multilateral environmental agreements 

• ARTICLE 24.5 - Upholding levels of protection 

• ARTICLE 24.6 - Access to remedies and procedural guarantees 

• ARTICLE 24.7 - Public information and awareness 

• ARTICLE 24.8 - Scientific and technical information 

• ARTICLE 24.9 - Trade favouring environmental protection 

• ARTICLE 24.10 - Trade in forest products 

• ARTICLE 24.11 - Trade in fisheries and aquaculture products 

• ARTICLE 24.12 - Cooperation on environment issues 

• ARTICLE 24.13 - Institutional mechanisms 

• ARTICLE 24.14 - Consultations 

• ARTICLE 24.15 - Panel of Experts 

• ARTICLE 24.16 - Dispute resolution 

 

CHAPTER TWENTY-FIVE – BILATERAL DIALOGUES AND COOPERA-

TION 

• ARTICLE 25.1 - Objectives and principles 

• ARTICLE 25.2 - Dialogue on Biotech Market Access Issues 

• ARTICLE 25.3 - Bilateral Dialogue on Forest Products 

• ARTICLE 25.4 - Bilateral Dialogue on Raw Materials 

• ARTICLE 25.5 - Enhanced cooperation on science, technology, re-

search and innovation 

 

CHAPTER TWENTY-SIX – ADMINISTRATIVE AND INSTITUTIONAL 

PROVISIONS 

• ARTICLE 26.1 - CETA Joint Committee 



CETA (Extract) 

 524 

• ARTICLE 26.2 - Specialised committees 

• ARTICLE 26.3 - Decision making 

• ARTICLE 26.4 - Information sharing 

• ARTICLE 26.5 - CETA contact points 

• ARTICLE 26.6 - Meetings 

 

CHAPTER TWENTY-SEVEN – TRANSPARENCY 

• ARTICLE 27.1 - Publication 

• ARTICLE 27.2 - Provision of information 

• ARTICLE 27.3 - Administrative proceedings 

• ARTICLE 27.4 - Review and appeal 

• ARTICLE 27.5 - Cooperation on promoting increased transparency 

 

CHAPTER TWENTY-EIGHT – EXCEPTIONS 

• ARTICLE 28.1 - Definitions 

• ARTICLE 28.2 - Party-specific definitions 

• ARTICLE 28.3 - General exceptions 

• ARTICLE 28.4 - Temporary safeguard measures with regard to capital 

movements and payments 

• ARTICLE 28.5 - Restrictions in case of serious balance of payments 

and external financial difficulties 

• ARTICLE 28.6 - National security 

• ARTICLE 28.7 - Taxation 

• ARTICLE 28.8 - Disclosure of information 

• ARTICLE 28.9 - Exceptions applicable to culture 

• ARTICLE 28.10 - WTO waivers 

 

CHAPTER TWENTY-NINE – DISPUTE SETTLEMENT 

 

SECTION A - Initial provisions 

• ARTICLE 29.1 - Cooperation 

• ARTICLE 29.2 - Scope 

• ARTICLE 29.3 - Choice of forum 

 

SECTION B - Consultations and mediation 

• ARTICLE 29.4 - Consultations 

• ARTICLE 29.5 - Mediation 
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SECTION C - Dispute settlement procedures and compliance 

 

Sub-section A - Dispute settlement procedures 

• ARTICLE 29.6 - Request for the establishment of an arbitra-

tion panel 

• ARTICLE 29.7 - Composition of the arbitration panel 

• ARTICLE 29.8 - List of arbitrators 

• ARTICLE 29.9 - Interim panel report 

• ARTICLE 29.10 - Final panel report 

• ARTICLE 29.11 - Urgent proceedings 

 

Sub-section B - Compliance 

• ARTICLE 29.12 - Compliance with the final panel report 

• ARTICLE 29.13 - Reasonable period of time for compliance 

• ARTICLE 29.14 - Temporary remedies in case of non-com-

pliance 

• ARTICLE 29.15 - Review of measures taken to comply after 

the suspension of obligations 

 

SECTION D - General Provisions 

• ARTICLE 29.16 - Rules of procedure 

• ARTICLE 29.17 - General rule of interpretation 

• ARTICLE 29.18 - Rulings of the arbitration panel 

• ARTICLE 29.19 - Mutually agreed solutions 

 

CHAPTER THIRTY – FINAL PROVISIONS 

• ARTICLE 30.1 - Integral parts of this Agreement 

• ARTICLE 30.2 - Amendments 

• ARTICLE 30.3 - Preference utilisation 

• ARTICLE 30.4 - Current account 

• ARTICLE 30.5 - Movement of capital 

• ARTICLE 30.6 - Private rights 

• ARTICLE 30.7 - Entry into force and provisional application 

• ARTICLE 30.8 - Termination, suspension or incorporation of other ex-

isting agreements 

• ARTICLE 30.9 - Termination 

• ARTICLE 30.10 - Accession of new Member States of the European 

Union 

• ARTICLE 30.11 - Authentic texts 

 

ANNEXES 


